New Zealand Journal of History, 33, 2 (1999)

Vincent O'Malley

Treaty-Making in Early Colonial
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THE TREATY OF WAITANGI has been subjected to an enormous amount of
historical scrutiny since its signing in 1840.' In recent times the supposedly
unique nature of this document portrayed in much of the earlier literature has
tended to be supplanted by more sober analyses which emphasize the Waitangi
Treaty as part of an older and more pragmatic colonial policy. 2
Yet while the Treaty is now being placed in its proper international context,
its uniqueness is still often deemed axiomatic in at least one respect. It is
assumed to be the only treaty signed between the Crown and Maori. 3 There
have, of course, been some exceptions to this. In a 1980 paper Claudia Orange
suggested that the great meeting of chiefs held at Kohimarama in I860
resulted in a kind of 'covenant' or 'fuller ratification' of the original Waitangi
agreement, with some tribes which had not been involved in the earlier treaty
committing themselves for the first time. 4 James Belich, in a sesquicenteriary
year review article, raised in passing the notion of pre-1860s land deals
between the Crown and Maori as being premised on economic and political
partnership and thereby constituting 'a hundred little treaties'. 5 More recently,

1 I would like to thank Judith Binney for her helpful comments on an earlier draft of this paper.
2 M.P.K. Sorrenson, 'Treaties in British Colonial Policy: Precedents for Waitangi', in William
Renwick, ed.. Sovereignty and Indigenous Rights: The Treaty of Waitangi in
International
Contexts, Wellington, 1991, p.29: Paul McHugh, The Maori Magna Carta: New Zealand Law and
the Treaty of Waitangi, Auckland, 1991, pp.30-41; Claudia Orange, The Treaty of Waitangi,
Wellington, 1987, pp.2-3; Peter Adams, Fatal Necessity: British Intervention in New Zealand
1830-1847, Auckland, 1977, pp. 13-15. The earlier tradition of near canonization of the Treaty is
epitomized by T. Lindsay Buick's The Treaty of Waitangi, Wellington, 1914, p.ix, but is also
evident to a lesser degree in Keith Sinclair's History of New Zealand, Harmondsworth, 1980 [orig.
ed. 1959], pp.68-69, 73.
3 Although of course many historians have pointed to several different and sometimes
conflicting versions of this treaty — in English or in Maori, written or oral. See. for example,
R.M. Ross. T e Tiriti o Waitangi: Texts and Translations', New Zealand Journal of History
(NZJH), 6, 2 (1972), pp.136, 153—4; D.F. McKenzie, Oral Culture, Literacy & Print in Early New
Zealand: The Treaty of Waitangi, Wellington. 1985, p.40; J.M.R. Owens, 'New Zealand Before
Annexation', in Geoffrey W. Rice, ed., The Oxford History of New Zealand, 2nd ed., Auckland.
1992, pp.51-52.
4 Claudia Orange, 'The Covenant of Kohimarama: A Ratification of the Treaty of Waitangi',
NZJH. 14, I (1980), p.77. Interestingly, an 1873 petition from Henare Matua and 29 others makes
reference to 'te Tiriti i Kohimarama', as did many of the speakers at Paora Tuhaere's 1879 Orakei
'parliament'. Appendices to the Journals of the Legislative Council, 1873, no.22, p. 1; Appendices
to the Journals of the House of Representatives (AJHR), 1879, session II, G-8, pp.11-15.
5 James Belich, 'Hobson's Choice' (review article), NZJH, 24. 2 (1990). p.205.
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Belich has returned to this subject in his general history, Making
Peoples,
describing such arrangements as a further 'living version of the treaty'. 6
Belich makes a convincing case for further exploration of the links between
the events at Waitangi in 1840 and those in, say, Wanganui in 1848, or
Wairarapa in 1853. Yet on the whole, as Richard Boast has suggested, the
tendency of New Zealand historiography has been to draw a sharp distinction
between 'the Treaty' and other kinds of arrangements entered into between
Maori and the Crown — notably land sale deeds or 'agreements' like that
which allowed a railway line to be constructed through Maori land in the
central North Island in the 1880s. 7
Richard Boast is right in suggesting that this kind of rigid nomenclature
ignores the reality of a more 'piecemeal and gradual expansion of effective
government' in New Zealand than a literal reading of the Waitangi Treaty (or
at least its English version) conveys. In the Turanga (Poverty Bay) district, for
example, some 24 chiefs had signed a copy of the Treaty forwarded to their
local missionary, William Williams, in May 1840. s Fifteen years later, after
several petitions from the tiny settler community of the district, a resident
magistrate was finally dispatched to Turanga. The unfortunate Herbert
Wardell, virtually fresh off the boat from England, soon discovered that local
Maori 'unanimously & emphatically denied the Queen any right in these
Islands'. 1 ' Wardell reported that Turanga Maori 'yielded obedience or refused
it as it suited their purposes' and after five 'miserable' and humiliating years
in the district — during which time his personal property was plundered
(muru) — he was eventually withdrawn. 10
There was, then, at Turanga at least, no Maori recognition of the Crown's
supposed right to govern them, no desire for a partnership based on equality.
If a living version of the Treaty was being played out, the Crown was very
much the subordinate and much ridiculed junior partner. As Kay Sanderson
said, Turanga Maori 'were the dominant race and knew it'." It would take two
wars of conquest and subjugation in the 1860s before the Turanga tribes would
eventually be subjected to meaningful Crown control over their affairs. 12
Yet perhaps a further clue as to the thinking of the Turanga tribes in the late
1850s comes from Wardell's comment that 'the Natives denied the right of the

6 James Belich, Making Peoples: A History of the New Zealanders from Polynesian Settlement
to the End of the Nineteenth Century, Auckland, 1996, p.202.
7 Richard Boast, 'The Law and Maori', in Peter Spiller, Jeremy Finn and Richard Boast, A
New Zealand Legal History, Wellington, 1995, p.133.
8 William Williams to Willoughby Shortland, 8 May 1840, Great Britain
Parliamentary
Papers (GBPP), 1841 (311), p. 101; Claudia Orange, An Illustrated History of the Treaty of
Waitangi, Wellington, 1990, pp. 152-4.
9 H.S. Wardell. Diary, 21 May 1858. qMS 2121, Alexander Turnbull Library (ATL).
Wellington.
10 Wardell to Native Secretary, 20 September 1861, AJHR. 1862. E-7, p.31; Wardell. Diary, 4
July and 29 September 1858, qMS 2121. ATL.
11 Kay Sanderson, 'Maori Christianity on the East Coast 1840-1870', NZJH, 17, 2 (1983),
p.172.
12 Vincent O'Malley, '"An Entangled Web": Te Aitanga-a-Mahaki Land and Politics,
1840-1873, and their Aftermath', Te Aitanga-a-Mahaki Claims Committee. 1998, p.4.
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Government to send a magistrate amongst them, on the ground that, as they
had not sold their land to the Queen, the Government had no authority over
them'. 1 1 Turanga Maori do not appear to have deemed their partial (though
significant) assent to the Treaty of Waitangi as giving the Crown any grounds
for interference in the affairs of the district. Clearly, however, they viewed
land arrangements with the Crown differently, and it was probably for this
reason that they twice in the 1850s rebuffed the efforts of Donald McLean to
enter into such transactions. 14
For his part, McLean was pragmatic enough to appreciate the extension of
real sovereignty as being a concomitant of the extinguishment of native title.
In this sense 'land sale deeds' were indeed viewed by prominent Crown agents
in the pre-1865 period as a form of treaty. But while it is correct to draw some
parallels between such arrangements and the treaties the British entered into
with the indigenous peoples of North America, Boast arguably painted only
one half of the picture when he described both as involving 'little more than
cessions in exchange for reserves and protection of hunting and fishing
rights'. 15
With respect to Canada, several historians (along with the 1996 Royal
Commission on Aboriginal Peoples) suggest that the First Nations took quite
a different and altogether more significant understanding from such treaties. 16
And certainly, in the case of New Zealand, ceding all rights to their lands and
other affairs does not appear to have been uppermost in the minds of Maori
chiefs when entering into various arrangements with the Crown — even if this
was the ultimate and unforeseen consequence of such agreements, once the
Crown and settlers had established a foothold in any district. Indeed, more
often it would appear that Maori interpreted early agreements as confirming
rather than extinguishing their rights, albeit in a modified environment in
which their land and resources would now be shared with their new guests. In
short, neither the Crown nor Maori saw land sale deeds as merely land sales,
but nor was there any mutuality of understanding as to what such
arrangements did mean.
The remainder of this paper, then, deals not with iwi such as those of
Turanga, who sought to eschew all involvement with the Crown in the pre1865 period, but those who sought to embrace it and also the settlers brought
to their districts. Just a few of the 'hundred little treaties' signed between the
Crown and Maori are examined, along with the North American precedent for

13 Wardell to Native Secretary. 20 September 1861. AJHR. 1862. E-7, pp.30-31.
14 O'Malley, 'Entangled Web', pp.55-61.
15 Boast, p. 133.
16 Robin Fisher, 'With or Without Treaty: Indian Land Claims in Western Canada', in Renwick,
ed.. Sovereignty & Indigenous Rights, pp.58-61; J.R. Miller, Skyscrapers Hide the Heavens: A
History of Indian-White Relations in Canada, Toronto, 1989, pp. 164-9; John L. Taylor, 'Canada's
North-West Indian Policy in the 1870s: Traditional Premises and Necessary Innovations', in J.R.
Miller, ed., Sweet Promises: A Reader on Indian-White Relations in Canada, Toronto, 1991,
pp.207-10; John L. Tobias, 'Canada's Subjugation of the Plains Cree, 1879-1885', in Ken S.
Coates and Robin Fisher, eds. Out of the Background: Readings on Canadian Native History, 2nd
ed., Toronto, 1996, pp. 150-3; Report of the Royal Commission on Aboriginal Peoples (RRCAP),
5 vols, Ottawa, 1996. (This report is available on the world wide web at www.indigenous.bc.ca.
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such arrangements to indeed be considered as treaties, and the significance, if
any, of such a change of nomenclature. Inevitably, important distinctions
between the comparative experiences of different iwi are glossed over. This in
itself highlights one of the main points raised. The fact that Maori throughout
the country have, since the late nineteenth century, tended to rely on the terms
of the Treaty of Waitangi in promoting their grievances against the Crown has
tended to undermine other, no less significant, though now largely forgotten,
undertakings made by the Crown at a local level.
As catalysts for the conversion of nominal into real sovereignty such
arrangements merit the label 'treaties' in their own right; whilst, seen from the
perspective of contemporary Maori, the long-term undertakings made by the
Crown through these transactions reinforce the case for a broader label than
one merely suggestive of real estate deals. Viewing such arrangements as
treaties may also be instructive for modern New Zealand. It could be
suggested that many Pakeha today view the Treaty claims process in real
estate terms — one-off arrangements aimed at eliminating the 'Maori
problem' through the return of land and assets unfairly expropriated; whereas
the aspiration of many Maori remains the establishment of a mutually
beneficial and ongoing partnership with non-Maori. 17 Considered from this
perspective, the outlook of both parties has changed little since the first
substantive arrangements of the 1840s.
In the early years of that decade the true extent and significance of the land
guarantee made to Maori in article two of the Treaty proved a subject of
considerable debate amongst officials both in London and New Zealand. 18
Idealists such as the missionaries maintained that Maori and other indigenous
peoples were entitled to the full extent of the lands which they claimed. In
New Zealand that meant every acre of the country. By contrast, wishful
thinkers, led by the New Zealand Company, relied on theorists such as
Emerich de Vattel and Thomas Arnold to give intellectual credence to their
view that Maori land rights should be restricted to places of actual cultivation
and occupation only — 'a few patches of potato-ground, and rude dwelling
places', as the Company described them. 19
The first group were idealists because they ignored the forces of
colonization in favour of an argument based on morality and religion. The
second group were wishful thinkers because they ignored the fact that the
forces of colonization in 1840s New Zealand were hardly such as to allow for
their theories to be implemented. As former British Prime Minister Sir Robert

All references to the report are paginated according to the downloadable segments provided at this
site. Chapter and section references are also provided).
17 See, for example. Roger Maaka, 'A Relationship. Not a Problem' (commentary), in Ken S.
Coates and P.G. McHugh, Living Relationships/Kokiri
Ngatahi: The Treaty of Waitangi in the New
Millennium, Wellington. 1998. pp.201-5.
18 See Waitangi Tribunal, The Ngai Tahu Report 1991, Wellington. 1991, II. pp.251-61:
Michael Belgrave. 'Pre-emption, the Treaty of Waitangi and the Politics of Crown Purchase',
NZJH. 3 1 . 1 (1997). pp.23-37.
19 Memorandum left at the Colonial Office by the New Zealand Company, n.d. [November
1842], GBPP, 1844. p. 17 (appendix).
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Peel commented privately in 1848, 'If the obligations of good faith vary with
the military skill and prowess of the parties to a Treaty, the New Zealanders
have put in a claim to be respected which it has become prudent on our part to
recognize.' 20
The problem was that not all Imperial officials, safely removed from the
consequences of their decisions, appreciated this logic. In 1846 Earl Grey, the
newly appointed Secretary of State for the Colonies, issued a new constitution
and charter for the colony, along with instructions effectively providing for the
confiscation of all uncultivated or unoccupied Maori lands to the extent that
this was possible. 21 No one in the colony was under any illusions as to the
catastrophic consequences for future British settlement in New Zealand of
implementing such a policy. With Hone Heke's recent uprising still fresh in
memory, some northern newspapers initially censored the pertinent sections of
Earl Grey's instructions, before launching a sustained attack against the plan. 22
Governor George Grey — in 'a fever of agitation' upon first hearing of the
instructions — waited for news of the backlash to filter back to England,
before seizing the initiative.
The governor's response, when it eventually came in May 1848, was
brilliant. Recognition of Maori land rights did not need to be incompatible
with colonization, since an 'allied principle' lay in the pre-emptive right
granted to the Crown under the Treaty of Waitangi. Grey successfully
advocated an alternative means to the same end. involving the nominal
recognition of Maori title to the so-called wastelands and an active landpurchase policy aimed at acquiring this for a 'trifling consideration'. Through
the rigorous enforcement of Crown pre-emption, Maori would be prevented
from dealing directly with settlers, allowing the Crown to acquire large land
blocks ahead of the needs of settlement. 23
Yet the Crown was hardly in a position to enforce any kind of policy on
Maori. The key to its success, instead, lay in Grey's appreciation that many
tribes would willingly provide land for settlement in the expectation that the
real payment would come through other than monetary means: through the
introduction of more settlers, providing new markets for their products and
increasing the value of their reserves, through public works programmes,
schools, hospitals, hostels and other perceived benefits of European
settlement, along with continual Crown promises to protect Maori interests.
These policies were spectacularly successful, particularly during the term
of Grey's first governorship. By 1865 some 20% of the North Island had been
purchased by the Crown. 24 In the south the figures were even more impressive,
with 99% of the island acquired — including more than 34 million acres

20 Peel to Hope, 19 February 1848, cit. Adams, p.245.
21 Earl Grey to Governor Grey, 23 December 1846, GBPP, 1847, |763], pp.67-69.
22 Orange, Treaty of Waitangi. p. 126.
23 Governor Grey to Earl Grey, 15 May 1848, GBPP. 1849 [ 1120], pp.22-26.
24 David Williams, Te Kooti Tango Whenua': The Native Land Court 1X64-1909, Wellington,
1999, p.54; Alan Ward, National Overview, (Waitangi Tribunal Rangahaua Whanui Series),
Wellington, 1997,1, p.56.
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purchased from the Ngai Tahu tribe for just over £14,750 and about 37,000
acres in reserves. 25
Clearly there was no shortage of iwi willing to fall into line with Grey's
policy of acquiring large land blocks in advance of settlement wherever
possible and at 'trifling' prices. They did so from a raft of motivations and
different local circumstances. In districts such as Wanganui. for example, the
presence of New Zealand Company settlers on disputed land was an important
factor. These settlers were present, however, because local Maori (or at least
some of them) had been amenable to and even welcomed their presence. As
Mete Kingi and Kawana Paipai informed Governor Grey in March 1846: 'it
was good they should be paid as soon as possible for their land as they had
waited very long but still even if they were not paid they yet were agreeable
to the Europeans settling amongst them as they themselves were a payment for
the land meaning by being purchasers of their goods and the means of bringing
European commodities to the place'. 26
Two years later McLean finally completed arrangements first sealed at
Wanganui in 1840, when Edward Jerningham Wakefield had exchanged goods
with local Maori and promised to return with more settlers. 27 Other early
transactions under Grey's new policy in the Wellington, Wairau and Taranaki
districts were also designed to remedy bungled New Zealand Company
transactions. Although complicated by the Company's failure to consult all
owners previously, ultimately each of these negotiations proved successful
because, just as at Wanganui, local Maori remained committed to a long-term
partnership with the settlers. And this expectation was reinforced by Crown
affirmations and undertakings towards the same end.
In districts such as Wairarapa the stick of Crown pre-emption was another
important factor. Yet the Crown's ability to enforce its pre-emptive right was
in many instances marginal. The common thread that runs through most of
Grey's transactions was a strong Maori desire to reap the benefits associated
with European settlement and a corresponding Crown undertaking that these
would be delivered. Perhaps the Treaty of Waitangi was not so much turned
against itself, as Peter Adams suggested, but rather was superseded by more
substantial local agreements which could not be dismissed (as the 1840
agreement would be by several chiefs at the 1860 Kohimarama conference) as
merely 'a Ngapuhi thing', signed in ignorance. 28

25 Ward. National Overview, vol.1, p.56; Waitangi Tribunal. Ngai Tahu Report, 111, p.821.
26 Richard Taylor, Journal, 18 March 1846. qMS 1988. ATL.
27 A deed had first been signed with chiefs visiting Waikanae in November 1839. Wakefield
travelled to Wanganui in May 1840 to 'complete' the transaction but caused dissension through
his failure to consult all owners of the land in question. Suzanne Cross and Brian Bargh. 'The
Whanganui District', (Waitangi Tribunal Rangahaua Whanui Series), 1996, pp.9-11
28
Adams, p.209; Ross, p. 142; Orange. 'Kohimarama'. pp.66-67. McLean told the
Kohimarama meeting that the Treaty of Waitangi 'was not a treaty with Ngapuhi only, but a
general one', which was 'binding on the whole'. Minutes of proceedings, 13 July 1860. AJHR.
1860. E-9, p.8. Yet as Orange said, it was Nga Puhi representatives at the conference who
displayed the most sophisticated understanding of the Treaty and the greatest regard for it.
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What exactly was it that Crown agents promised to encourage such a
response? Walter Mantell was responsible for laying out reserves and
completing outstanding arrangements in the 20-million-acre Kemp block in
the South Island in 1848 and later wrote privately to John Symonds, who had
negotiated the Otakou transaction, that 'in making purchases from the natives
I ever represented to them that though the money payment might be small,
their chief recompense would lie in the kindness of the Govt, towards them,
the erection & maintenance of schools & hospitals for their benefit & so on —
you know it all'. 29
Apparently incensed by a seemingly trivial incident, Mantell informed the
British Secretary of State for the Colonies in 1856 that Ngai Tahu had been
induced to cede their land for an 'almost nominal money payment', and 'By
promise of more valuable recompense in schools, in hospitals for their sick,
and in constant solicitude for their welfare and general protection on the part
of the Imperial Government'. 3 0 Mantell explained that his instructions on this
subject had been left unwritten, partly because it was deemed unwise to
commit to paper promises of separate institutions which ran contrary to the
general desire for eventual assimilation of Maori into the mainstream of
colonial life. 31 Moreover, as he further commented, 'Had I myself been
justified in entertaining any fear that the Government would fail in fulfilling
[the verbal] promises . . . I should not have hesitated to insert them in the text
of those Deeds of Cession which I drew. But Sir George Grey, during whose
Government all of my purchases were made, seldom, to the best of my
recollection, refused any reasonable request on behalf of these Natives, nor
had I ground for believing that his successor would be less just.' 3 2
With the Secretary of State's wastelands instructions quietly abandoned,
Governor Grey had finally been provided with Imperial funds for the purchase
of Maori land. A proportion of the profits reaped from the resale of these lands
to settlers was then devoted to the construction of a number of schools and
hospitals, open to both Maori and Pakeha, although specifically targeted at the
former, along with annuities to prominent chiefs, loans for agricultural
implements, flour mills, and so on. 33 This so-called 'flour and sugar' policy did

29 Mantell to J.J. Symonds. 21 August 1855. cit. Waitangi Tribunal, Ngai Tahu Report, 111.
p.951. Mantell later explained that these promises had been made in order to induce Ngai Tahu to
accept reserves of just ten acres per person.
30 Mantell to Secretary of State, 5 July 1856, in Alexander Mackay (comp.). A Compendium of
Official Documents Relative to Native Affairs in the South Island, Nelson, 1872, II. p.82.
According to Alan Ward, the general government's refusal to provide books for the Ruapuke
mission school was the probable catalyst for Mantell's campaign. 'A Report on the Historical
Evidence, the Ngai Tahu Claim', Waitangi (WAI) 27 record of documents, T l . 1989, p.339.
31 Waitangi Tribunal, Ngai Tahu Report, III, p.952; Ward, 'Ngai Tahu Claim', p.341.
32 Mantell to Merivale, 31 July 1856, Compendium, II. p.84.
33 Grey to Earl Grey, 4 February 1847. GBPP, 1847 [837], pp.92-94; Grey to Earl Grey, 4
August 1851, GBPP, 1852 [ 1475], p.32. Under instructions issued by the then Secretary of State,
Lord Russell, in January 1841, a sum amounting to no less than 15% of the proceeds of any land
sale was to be expended on native purposes. However, because Hobson and FitzRoy were
provided with minimal money with which to purchase land, few profits were generated, and the
costs of the Protectorate Department absorbed most of what little money was available. Grey
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not come cheaply. Yet Grey thought the costs involved in maintaining the
hospitals, for example, 'a very trifling charge upon the public funds' when
compared with the very great benefits to accrue from these in terms of
advancing the assimilation of Maori into the mainstream of colonial life,
securing their attachment to the Crown and buying their support for further
land transactions with it.34
By the late 1850s the problem was less the attitude of Grey's successor than
that of the general and provincial assemblies, which now controlled the purse
strings, when it came to requests for expenditure above and beyond the £7000
sum at the disposal of the governor through the civil list. Indeed, when
Mantell's correspondence was eventually laid before Governor Gore Browne
for comment in 1857, his response was emphatic. He was, Browne wrote,
'satisfied that from the date of the Treaty of Waitangi, promises of schools,
hospitals, roads, constant solicitude for their welfare and general protection on
the part of the Imperial government have been held out to the Natives to
induce them to part with their land'. 35
Not all Crown agents were in agreement on this point. Perhaps seeing little
advantage from a land-purchasing perspective in providing schools and
hospitals to a tribe which had already legally alienated much of its land, the
Native Secretary, Donald McLean, asserted that 'the terms of the original
treaties or agreements for the cession of their lands have been strictly observed
and fulfilled by the Government'. 3 6 Ngai Tahu themselves were also initially
silent on the issues raised by Mantell. In the 1850s their publicly expressed
grievances tended to concern specific issues of local interest. It was only in the
1860s that a broader tribal claim began to take shape with respect to the
promise of a continuing and mutually beneficial relationship, advanced by the
Crown at the time of the original transactions. 37
In large part this change reflected the tribe's altered economic
circumstances. For most of the 1850s Ngai Tahu had good reason to feel that
they had indeed entered such a relationship, as trade with the settlers
flourished, and nominally alienated land continued to be utilized for mahinga
kai (food gathering and cultivating). 38 But successive gold rushes from 1863

abolished the office of Protector of Aborigines in 1846 and. with funding made available for the
purchase of lands, was able to access further funds for native purposes. Concerned at the prospects
of representative settler government tapping this source of funding, in 1852 he succeeded in
getting the annual sum of £7000 reserved on the civil list for these purposes under the colony's
new constitution. Thereafter there was no mention of the land fund, although in practice Grey
continued to draw on general revenue whenever he deemed it appropriate. See Ward. 'Ngai Tahu
Claim', pp.401-5; David Armstrong and Tony Walzl. Overview of Crown Policy with Respect to
Endowments and Expenditure on Maori. 1840-1860', WA1 27 record of documents, X6, n.d.,
pp.3-27.
34 Grey to Earl Grey, 13 February 1852. GBPP, 1854 [1779], p.73.
35 Gore Browne to Colonial Secretary, 9 February 1857, cit. Waitangi Tribunal, Ngai Tahu
Report. Ill, p.953.
36 D. McLean, memorandum, 26 January 1857. Compendium, II. p.88.
37 Ward. 'Ngai Tahu Claim', p.358.
38 ibid., pp.333^1; Waitangi Tribunal. Ngai Tahu Report, III, pp.933^1; Belich, Making
Peoples, p.227.
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onwards changed all this. Cultural marginalization was a natural concomitant
of Ngai Tahu's demographic displacement. 39 A concurrent boom in European
pastoral farming also saw Ngai Tahu pushed further to the fringes of economic
development. Previously the tribe's trade had been based on a wide-ranging
utilization of land and sea resources within their rohe (boundaries). 40 Yet with
Crown land rapidly sold or leased to the incoming settlers, Ngai Tahu saw
themselves increasingly confined to their woefully inadequate reserves,
unable to raise the necessary capital to compete in the new economic
environment, and denied access to their former food gathering sites. 41 All in all
the promised partnership apparent in the early years had given way to settler
hegemony. Ngai Tahu had good reason to consider themselves short-changed.
However, disillusionment did not imply passivity. Instead, Ngai Tahu
sought to contrast their predicament with the offers of assistance and
protection previously held out to them. An 1873 petition from Matiaha
Tiramorehu and others observed that the government had thought it proper to
withhold the payment for their lands, 'the payment being schools and
Hospitals and the protection by the Government of the Maori people', because
they were so few in number. Meanwhile Pakeha had grown rich from the
sheep and cattle which covered their land and the gold discovered upon it.
Accordingly it had been determined to arrange a new division of the island.
The western portion from Poutini to Murihiku was to be under the control of
Ngai Tahu, and the government was asked to 'give notice to the various
runholders in the centre of the Island to remove their sheep &c. to the Coast'. 4 2
Ngai Tahu were now repudiating former transactions on the basis of
unfulfilled promises and a lack of reciprocity. Quite clearly they held a
different understanding as to the nature of these arrangements from that
espoused by the Crown. Even the self-appointed champion of Ngai Tahu rights
in his later years, Walter Mantell, would not have perceived these
arrangements as being open to repudiation. Pakeha did not need to be
reminded that once the land was sold it was gone forever.
Accusations of unfulfilled promises were not new; the threat of direct
action was, however, and although Ngai Tahu was hardly in a position to
follow this through, continuing agitation from the tribe eventually saw a royal
commission appointed in 1879 to investigate the nature and extent of any
undertakings. No doubt swayed by the evidence of Sir George Grey,
Commissioners Thomas H. Smith and Francis E. Nairn reported in 1881 that
'promises to establish schools and hospitals, and to promote their welfare
generally' had been made during the course of negotiations and remained
unfulfilled. 43 Asked to comment on Mantell's earlier correspondence with the
British Secretary of State, Grey had responded that he had 'no doubt' Mantell
was correct, 'because those were the instructions I always gave. They were the

39 Waitangi Tribunal. Ngai Tahu Report, III. p.937.
40 ibid., p.936.
41 ibid., pp.936-8.
42 'The Ngai Tahu Tribe' to the Speaker of the House of Representatives and colleagues, 21
October 1873, Le 1/1874/121, National Archives (NA), Wellington.
43 Report of the Commission on Middle Island Native Land Purchases, AJHR, 1881, G-6, p.4.
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instructions I gave in the old Hawkes Bay purchase[s], and I explained that the
payment made to them in money was really not the true payment at all.' 44
Grey, the former two-time governor, had turned populist premier in the
1870s, and certainly was not above attempts at rewriting his place in history,
especially before a commission appointed by his own administration. Even so,
Grey's testimony in 1879 was remarkably similar to his correspondence with
the Colonial Secretary from more than three decades earlier. Stripped of its
slippery denials of personal responsibility for the plight of Ngai Tahu, Grey's
evidence nevertheless pointed to a more fundamental basis to the South Island
land transactions. As southern chiefs had informed Henry Tacy Clarke in
1864, they had 'placed full reliance upon the Government giving . . . effect to
its engagements'. This was never simply about schools and hospitals,
important though these were, but rested on the Crown's promise 'to undertake
the task of ameliorating their condition, as part of the consideration for their
lands'. 45 The consideration was an ongoing one, and so too were Ngai Tahu's
efforts after 1881 to receive it. And whereas northern iwi were increasingly to
rely on the terms of the Treaty of Waitangi in advancing their grievances, Ngai
Tahu continued to point to the undertakings made after 1840 as being just as
significant — right down to the 'Nine Tall Trees' of the Ngai Tahu claim
presented before the Waitangi Tribunal in the early 1990s.
Not that similarly significant arrangements were not also entered into with
the North Island tribes at the same time as those negotiated with Ngai Tahu. It
is just that, from a variety of causes, these tended to wane in perceived
importance over time. For one thing, few northern iwi lost nearly all of their
lands as a consequence of such arrangements. The Native Land Court
constituted a heavy and pressing burden for many tribes after 1865, and former
arrangements tended to get shunted into the background. Moreover, not all
tribes had the former governor and one of his key agents owning up to oral
promises of schools and hospitals proffered in the 1840s and 1850s. And
unlike Ngai Tahu, some had actually received a reasonable degree of medical
and educational assistance, at least for a time. Many had negotiated their
agreements with McLean. Confronted with a potentially dangerous
repudiation movement as Native Minister in the 1870s, his attitude to
reopening old transactions was hardly positive. Yet he himself had been the
pre-eminent exponent of the collateral advantages school of land acquisition
and regularly made sweeping promises to Maori during the course of his own
negotiations.
To take one example: in November 1851, McLean completed the purchase
of the 265,000-acre Ahuriri block, which, along with Mohaka and
Waipukurau, constituted the earliest Crown acquisitions in the district of
Hawke's Bay. With a few notable exceptions, Ngati Kahungunu leaders had
not signed the Treaty of Waitangi in 1840. Local Maori had, however, from
1844 onwards, sought to encourage large numbers of settlers to the district,
even seeking (unsuccessfully) to have the Canterbury Association's proposed

44 Evidence of Sir George Grey, Wellington, 6 December 1879, MA 67/4, NA.
45 H.T. Clarke to Colonial Secretary. 29 September 1864, Compendium, II, p.9().
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settlement located in their midst. As Te Hapuku put it, they wanted 'a large,
large, large, very large town' of their own and were prepared to provide the
land for it, 'that we may soon have respectable English gentlemen'. 4 6
Playing on this desire for settlers, McLean blocked Maori efforts to lease
their lands illegally to the settlers, informing them that they would instead
have to deal with the Crown. This was in their best interests, McLean
explained, since only the Crown could bring large numbers of settlers to their
district, and provide them with schools, hospitals, market-places and the other
long-term benefits to be derived from its active protection of their interests.
Ahuriri Maori were quick to respond to this. On 2 May 1851 the price for
their land was settled upon, McLean informing local Maori that the paltry sum
he was prepared to offer them (a little over a penny an acre) was 'considering
future advantages a really handsome one'. Tareha and the other chiefs
immediately wrote to Grey, informing him that they had given their home to
McLean and requesting that the governor should not 'delay and hesitate to
send some Pakeha for our properties as this was the basis of our agreement in
accordance to our lands'. 47 Their purpose, the chiefs informed Grey, was 'to
have a town in our district'. Later they wrote to request a hospital. 48 Reporting
the completion of arrangements with respect to the first three transactions
between the Crown and Hawke's Bay Maori in December, McLean assured
the government that these were 'easily understood, and their importance as
binding treaties fully comprehended and readily subscribed to by the great
majority of the claimants'. 4 9
McLean's frequent use of the term 'treaty' when describing land-purchase
deeds negotiated with Maori appears to have been quite deliberate. As he
commented in 1858: 'It is well ascertained that the New Zealand tribes regard
their land as a National property, the cession of which when decided on, they
prefer making as a National Act to Her Majesty, even while they are aware,
that the sums to be realized by such cessions are inconsiderable. Nor do they
generally attach so much importance to the pecuniary consideration received
for land held by them in common, as to the future consequences resulting from
its alienation.' 50 The same point was reiterated by Smith, who was then
McLean's assistant Native Secretary, as well as by an 1856 board of inquiry
into native affairs, which concluded that, 'More or less, every transfer of land
may be looked upon as a national compact, and regarded as binding both
parties to mutual good offices'. 5 1

46 Te Hapuku to Governor Grey, 3 May 1851, AJHR. 1862, C - l , p.313.
47 Tareha and others to Governor, 2 May 1851, cit. Vincent O' Malley, '"The Treaty of Ahuriri":
Supplementary Evidence . . . in Relation to the Ahuriri Purchase of 1851'. WAI 201 record of
documents, 0 2 , 1997, p.7.
48 Takamoana to McLean, 15 September 1851, McLean Papers. MSS 32:675h. ATL.
(translation for the Crown Law Office by Maaka Jones), WAI 55/119/201 record of documents,
C3a, document 5, p. 117.
49 McLean to Colonial Secretary, 29 December 1851, AJHR, 1861, C - l , p.316.
50 Memorandum by the Native Secretary (McLean), 25 June 1858, AJHR, 1860 E - l . p. 15.
51 Report of the Board of Inquiry on Native Matters, 9 July 1856, GBPP, I860 [2719], p.240.
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McLean — who was apparently interested in, and familiar with, the North
American treaty-making experience 52 — clearly regarded the land-purchase
policy of acquiring large land blocks ahead of the needs of settlement,
developed under Grey, in terms of treaties ceding substantive sovereignty.
Reassured by continual promises from McLean and other agents that both
people would prosper together on the land, many Maori seemed to have
perceived these agreements more in the light of power-sharing alliances. Even
before the Ahuriri deed had been signed, for example, local Maori had
requested that a Pakeha judge be sent to them, yet persisted in dealing with
matters according to their own customs and laws long after a resident
magistrate had been appointed for the region. 53 They had wanted a judge, it
seems, to control recalcitrant Pakeha, not to govern their own affairs.
Moreover, even after the block had supposedly been formally ceded to the
Crown, Ahuriri Maori continued to occupy portions of it, running sheep,
cultivating crops, and hunting and collecting traditional foods in the area. 54
Some settlers found their own runs subject to Maori occupation. This appears
to have been less a form of civil disobedience so much as a natural expression
of local Maori perceptions of the nature of their relationship with the settlers.
In 1857, for example, when fighting occurred between rival factions to
disputed land, Ahuriri Maori were quick to reassure resident Pakeha that they
had nothing to fear. The settlers had been invited to Hawke's Bay, they wrote,
to 'live together on the spot we have chosen as a common home'. 5 5 As the old
chiefs had advised them, 'Should the Pakeha wish to purchase land here,
encourage him; no matter how small the amount he may offer, take it without
hesitation. It is the Pakeha we want here. The Pakeha will be ample payment
for our land, because we can only expect to become prosperous through
him.' 5 6
Similar reassurances were issued with the outbreak of the Taranaki war in
1860, and again in 1863.57 More astute European observers were alive to this
fact. A potted history of the district published in the Hawke's Bay Herald in
1868 noted, with respect to the 1851 transactions, that Maori had been
'prompted as much by a desire to obtain European settlement throughout the
country, as by the money which they were to receive'. 58 And in the same year
the Ahuriri resident magistrate wrote that local Maori continued to 'look upon
the colonists here almost in the light of guests who came on their invitation,
and whom they are therefore bound to protect from molestation from
without'. 5 9

52 McLean's notebook from 1848, for example, contains several pages of notes concerning
Judge Chapman's work on North American treaties. Diaries and Notebooks. 1848, MS 1220. ATL.
53 Vincent O'Malley, 'The Ahuriri Purchase', Crown Forestry Rental Trust, WAI 201 record of
documents, J10, 1995, p.230.
54 Tony Walzl, 'Ahuriri Land Issues', WAI 201 record of documents, 0 1 0 , 1997, p. 19.
55 Hawke's Bay Herald (HBH), 10 October 1857.
56 ibid.
57 ibid.. 28 April 1860, 22 July 1863, cit. Walzl, pp.93, 133.
58 HBH. 20 June 1868.
59 Report from G.S. Cooper, 1 April 1868, AJHR, 1868, A-4, p. 13.
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Yet despite continuing bonds of loyalty to the Europeans with whom
Ahuriri Maori had envisaged entering into partnership, the nature of their
actual relationship altered considerably after 1851. By the late 1850s the
settlers (along with their half million sheep) had become numerically
dominant in the region. Ahuriri Maori had received their large town in the
form of Napier, but found themselves increasingly excluded from the
commercial opportunities with which it was supposed to provide them. In
1859 one settler's home was pulled to the ground by Maori claiming
ownership of the land. By 1860 Ahuriri Maori had announced their
determination to resume possession of nearly 100,000 acres, 'to exact rents
from the settlers in occupation, or to drive their sheep across the line which
they thought fit to mark off as the Queen's boundary and destroy the
homesteads'. 6 0 Once again, apparently dissatisfied with the nature of their
relationship with the settlers, Maori were seeking to modify the provisions of
a 'purchase' supposedly concluded nearly a decade earlier.
When the terms of the Ahuriri transaction were investigated by the Native
Affairs Committee in 1875, McLean denied that promises of schools, hospitals
and so on had been made as part of the bargain. 61 In other contexts, however,
he was somewhat more frank about this. Confronted with the repudiation
movement in the 1870s, he was hardly about to admit to the existence of
hitherto unfulfilled promises arising from the early transactions. Yet in 1856,
when continuing to seek further land under the Crown purchasing system,
McLean told a different story to the governor's private secretary, informing
him that Ahuriri Maori had 'made frequent applications to the Government' to
have a hospital in their district, and had 'very justly urged as a reason for
making the application that they had alienated large tracts of land to the Crown
in the expectation of deriving various advantages which they have not yet
realized'. 62
When quizzed by the Smith-Nairn Commission concerning promises of
schools, hospitals and the Crown's protection of Maori interests, Grey had
specifically pointed to Hawke's Bay as an example of where these promises
had been made — a point he reiterated to Ahuriri Maori themselves on a visit
to the district in 1877. Grey, by this time Premier, reminded Hawke's Bay
Maori of his first visit to the area in the early 1850s, when he had told them
that providing land for settlers would be for their benefit: 'that you would get
protection from your enemies, and that an end would be put to your wars
among one another. I told you of a good many things — carts, horses, ploughs,
cattle, property, which you had not then — that you would get schools for your
children, and doctors to nurse you when you were sick. I told you that I was
going to marry you to the European race, and that you would have to live
together afterwards.' 6 3

60 G.S. Cooper to McLean, 8 March 1860, AJHR, 1862, C - l , p.349.
61 Evidence of Sir Donald McLean, 6 September 1875, Le 1/1875/12, NA, cit. O'Malley, 'The
Treaty of Ahuriri', p.9.
62 McLean to Private Secretary, 21 June 1856, Le 1/1856/65, NA. My thanks to David
Armstrong for this reference.
63 Te Wananga, 29 December 1877.
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Grey's reference to a marriage of the races was a metaphor which appealed
to many Maori communities. The Muriwhenua chief, Nopera Panakareao, for
example, wryly informed Robert Wynyard on one occasion in the early 1850s
that 'the marriage ring has not dropped from my finger'. 6 4 The signing of the
Wanganui deed in 1848 brought similar declarations. Hoani Hipango
announced that 'now the land is married, before it was not'. Hori Kingi Te
Anaua, present at the Ngati Apa ceremony in respect of the RangitikeiTurakina block in 1849, explained that 'This is a marriage of the land'. 65
Clearly each of these chiefs perceived some kind of alliance or partnership
with the Crown, beyond a mere commercial one based on the transfer of land.
Given the rhetoric of Grey, McLean and others, Panakareao and the other
chiefs had strong grounds for thinking this viewpoint was shared by the
Crown, particularly during Grey's first governorship — the apex of 'flour and
sugar' policy-making. 66 In these circumstances even the Ngati Whatua chief
Apihai Te Kawau could refer to Auckland as 'the township on our land' as late
as 1853, despite seeing portions of it onsold by the Crown at more than 8000
times the price they had received for it.67 This mattered less than the nature of
their relationship with the Crown and the fact that they had invited the settlers
to Tamaki-makau-rau to live together in their common home.
The penny would drop eventually, of course, resulting in increasing Maori
resistance to further land alienation and the concomitant loss of tribal
sovereignty which it implied, often combined with efforts to repudiate
previous arrangements and a barrage of petitions and complaints concerning
the unjust nature of these. It is tempting to suggest the 1850s as being the
pivotal decade in this respect. Yet, as Michael Belgrave has argued, the key
change was less in terms of the Maori understanding of the arrangements
entered into but rather 'the Government's increasing ability to enforce its own
interpretation'. 68 From this perspective, perhaps, the following decade was
more crucial, although such generalizations probably obscure important local
variations. In the hitherto uncolonized central North Island, for example, Te
Arawa and other iwi arguably perceived themselves as entering similar
arrangements to those discussed previously as late as the 1870s. 69 Indeed, a
case might even be made for Tuhoe's 1895 agreement with the Premier,
Richard Seddon, concerning (among other things) the exclusion of the Native

64 Panakareao to Wynyard, 14 February 1852, G 8/5, NA, cit. David Armstrong and Bruce
Stirling, 'Surplus Lands, Policy and Practice: 1840-1950', WAI 45 record of documents. J2, n.d.,
p.206.
65 Richard Taylor, Journal, 25 May 1848, qMS 1989, ATL; account of meeting with Ngati Apa.
n.d. [1849], McLean Papers. MSS 32:735. ATL.
66 Alan Ward, A Show of Justice: Racial 'Amalgamation' in Nineteenth Century New Zealand,
Auckland, 1973, p.87.
67 Waitangi Tribunal, Report of the Waitangi Tribunal on the Orakei Claim (Wai-9),
Wellington, 1987, pp.20-21.
68 Belgrave. p.37.
69 Kathryn Rose, '"The Bait and the Hook": Crown Purchasing in Taupo and the Central Bay
of Plenty in the 1870s', Crown Forestry Rental Trust, 1997, p.254.

TREATY-MAKING

151

Land Court from their rohe, as a form of treaty or compact, sharing many of
the same features as those earlier negotiated with other tribes. 70
By focusing so much of our attention on the Treaty of Waitangi, we tend to
downplay the piecemeal extension of Crown control over hitherto Maorigoverned districts, either by conquest or through more gradual means
following a negotiated entry on terms of mutual partnership. Recognition of
these latter agreements as a form of treaty or compact reflects more accurately
the situation on the ground, even if the analogy was not one used by many of
the signatories to such arrangements at the time they were negotiated. It also
allows us to explore further some parallels with the North American situation,
and in particular, as Robin Fisher has alluded to, with the experiences of the
First Nations of Canada.
These experiences were not so dissimilar from those of many Maori tribes.
As Fisher suggests, at the broadest level the indigenous peoples of both New
Zealand and Canada were deprived of most of their lands and other resources,
losing control over their own affairs and enduring the degradation of their
cultures as a consequence, despite efforts in both countries to engage with the
new colonial order on terms of mutual benefit. 71 In both Canada and New
Zealand arrangements perceived by the aboriginal peoples as forging alliances
or partnerships with the Crown and European settlers were interpreted by the
colonial rulers as 'little more than real estate transactions designed to free
Aboriginal lands for settlement and resource development'. 7 2 For the colonial
regimes of both countries, obtaining aboriginal lands at the lowest possible
cost was a prime objective. Buying it from the indigenous people was always
much cheaper than fighting them for it.73
In the period following the American War of Independence, thousands of
'loyalists' and 'late loyalists' poured in to the eastern part of Canada, placing
pressure on aboriginal land and resource use. 74 With the normalization of
relations between Britain and the United States after the war of 1812, military
alliance with the First Nations was no longer courted; and the demise of the
Montreal-based fur trade after 1821 represented the end of the era of economic
alliance between aboriginal and European peoples in eastern Canada. 75
Even so, in the 1790s the Crown had been obliged to find land for both the
'loyalist' settlers and their Iroquois allies, through various treaties with the
nations of Upper Canada (Ontario). Several further treaties were signed after
1812, in each of which land was ceded to the Crown in exchange for annuities

70 Judith Binney, 'Te ManaTuatoru: The Rohe Potae of Tuhoe', NZJH. 31. 1 (1997). pp. 121-2;
Vincent O'Malley, Agents of Autonomy:
Maori Committees
in the Nineteenth
Century,
Wellington, 1997. pp. 172-6.
71 Fisher, 'With or Without Treaty', p.51.
72 RRCAP, I. ch.6, s.l, p.4.
73 Miller (p. 162) notes that in the 1870s, for example, 'when the United States was spending
$20 million a year on Indian wars, Ottawa's entire budget was only $19 million'.
74 RRCAP. I. ch.6, s.l, p.I; Miller, p.83.
75 RRCAP, I. ch.6, s.l. p.2; Miller, pp.83-84.
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and reserves, along with promises of educational, medical and economic
assistance. 76 It is evident that the aboriginal owners had little conception that
the treaties they signed at this time were intended to extinguish their links to
the land for all time. Instead, they continued to view these as pacts of
friendship and protection. As the Mississauga people commented in 1829:
Our Great Father . . . said: 'The white people are getting thick around you and we are
afraid they, or the yankees will cheat you out of your land, you had better put it into the
hands of your very Great Father the King to keep for you till you want to settle. And
he will appropriate it for your good and he will take care of it; and will take you under
his wing, and keep you under his arm, & give you schools, and build houses for you
when you want to settle'. Some of these words we thought were good; but we did not
like to give up all our lands, as some were afraid that our great father would keep our
land . . . so we said 'yes', keep our land for us. Our great father then thinking it would
be best for us sold all our land to some white men. This made us very sorry for we did
not wish to sell it.77

The Robinson-Huron and Robinson-Superior treaties signed in 1850 with
the Ojibwa covered a vast area of western Canada and were prompted by
persistent Ojibwa complaints as to unauthorized prospecting in their
territory. 78 A share of any revenue from mineral extraction on their land was to
be passed on to the Ojibwa, who were also assured that their hunting and
fishing rights would remain undisturbed. It has been suggested that, in the
light of such reassurances, Ojibwa chiefs probably interpreted these treaties as
granting merely a limited right of prospecting on their lands. 79
West of Ontario little treaty-making had taken place prior to this time,
largely because, with the exception of the fur trade ('a mutually beneficial
economic and cultural relationship that did not seriously undermine native
cultures' 80 ), there had been no impetus towards European settlement of the
area. 81 Despite this, between 1850 and 1854 fourteen treaties were negotiated
between James Douglas of the Hudson's Bay Company and the aboriginal
owners of Vancouver Island. Aimed at forestalling American expansion north
of the 49th parallel, the 'Douglas Treaties', as they later became known, were

76 Ken Coates, 'The "Gentle" Occupation: The Settlement of Canada and the Dispossession of
the First Nations', in Paul Havemann. ed.. Indigenous Peoples' Rights in Australia, Canada, and
New Zealand, Auckland. 1999. p. 146; Miller, pp.92-93.
77 'A Statement of the Mississaugue Indians Settled at Credit River, Agreed on in their
Council', 3 April 1829, cit. RRCAP, I, ch.6, s.3, p.6.
78 Both of these treaties, along with other important Canadian examples, can be accessed on
the world wide web at www.inac./gc.ca./treatdoc/index.html.
79 RRCAP, I, ch.6, s.3.2, p.8.
80 Fisher, 'With or Without Treaty", p.51.
81 One important exception to this was the settlement planned by Lord Selkirk at Red River.
However, Selkirk's 1817 treaty with the Saulteaux and Cree owners of the land was of dubious
validity, and the area was later subject to further treaties with the Crown.
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modelled on New Zealand Company deeds of purchase. 82 Fisher likened the
aboriginal understanding of these documents to that of Wellington Maori
confronted with William Wakefield's purported purchase of their land. 83
In 1871, anticipating settler movement into the area, and prompted by the
transfer of the Hudson's Bay Company territories to its jurisdiction, the
Ottawa government negotiated the first of 11 so-called 'numbered treaties'
signed in western Canada. Although the 'surrender' of their lands was written
into the terms of each of the treaties, repeated reassurances by Crown
representatives that their traditional lifestyles would remain unaffected by the
agreements again tended to undermine the First Nations' appreciation of this
fact. Fisher noted that, whereas the federal government viewed these as oneoff deals, extinguishing native title in return for a few specified concessions,
the prairie nations saw them in terms of alliances, 'that established an ongoing
relationship subject to review'. 8 4 Other historians have similarly pointed to the
gulf between aboriginal and Crown understandings of these arrangements. 85
No doubt there are some important distinctions between the comparative
experiences of Canada's First Nations and those Maori tribes who signed socalled land sale deeds with the Crown in the period before 1865. However, the
similarities seem striking — a point not lost on the Waitangi Tribunal, which,
as early as its 1987 Orakei Report, drew comparison between the 'land
treaties' of Ngati Whatua and those of North America. 86
More recently the Tribunal has moved on to consider the implications of
this approach. The incorporation of oral promises into these treaties, the
importance of giving them a 'fair, large, and liberal construction' in favour of
the indigenous people, and the avoidance of an interpretation prejudicial to
their interests if another understanding appears to be reasonably possible, have
all been cited by the Tribunal, along with the familiar Supreme Court ruling
that treaties with the First Nations 'must be construed not according to the
technical meaning of the words, but in the sense that they would be naturally
understood' by the indigenous signatories. 87
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86 Waitangi Tribunal, Orakei Report, p.20.
87 Waitangi Tribunal, Muriwhenua Land Report, p.387. See also the research report upon which
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As the Tribunal has said, the prevailing view 'in North America, and now
New Zealand, is that it is the spirit of the treaties that most count'. 8 8 In the past
the Tribunal has often made reference to North American jurisprudence in its
efforts to interpret the Treaty of Waitangi. In the Muriwhenua Land Report the
Tribunal goes further, suggesting that such principles apply not only to the
Waitangi Treaty, but should also be employed to interpret land deeds signed
between Maori and the Crown, particularly in the period before 1865. 89
New Zealand historiography is thus, it seems, slowly turning to North
American treaty jurisprudence for a less blinkered view of the early
arrangements between Maori and the Crown. This jurisprudence emphasizes
the importance of historical context in understanding arrangements entered
into between indigenous peoples and the state, viewing these in flexible terms
as subject to continuity or change over time, but within an overarching set of
expectations. Treaty jurisprudence, however, provides no more than a set of
rules for interpreting historical events for contemporary purposes. The
challenge for historians is to engage in the kind of meaningful comparative
scholarship which will provide that broader understanding of colonization,
resistance and co-operation, and the similarities and differences between
various colonial situations. As Deborah Montgomerie has suggested, this is
necessary not because it is desirable to resurrect the kind of 'good
imperialism/bad imperialism' analysis favoured in the past, but because it is
o n l y through such comparison that we begin to understand what is genuinely
unique in each instance. 9 " Historians of the New Zealand colonial frontier
could usefully expedite this process by questioning the terminology we have
hitherto employed to describe many of the early arrangements entered into
between Maori and the Crown.
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