
From Civil Death to Separate Property 
CHANGES IN THE LEGAL RIGHTS OF MARRIED 

WOMEN IN NINETEENTH-CENTURY NEW ZEALAND1 

IN NOVEMBER 1881 Mrs Watson left her husband's house near Southbridge in 
the South Island and went to the home of a Mrs Moorhead. She took with her a 
box of household goods. Shortly thereafter her friend Mrs Ball helped her 
transport the box to the local railway station. Both women then headed off by 
train to Lyttelton Harbour. They boarded the Rangitikei and sailed to England 
taking the box of household plate with them. Within a month, Mr Watson, the 
deserted husband, went to the local magistrate's court, to sue Mr and Mrs Ball 
for £30, the value he placed on the missing box of household wares. He lost, both 
in the local magistrate's court and in the Christchurch Supreme Court.2 Under-
standing why is crucial to understanding the extent to which, over most of the 
nineteenth century, marriage robbed women in common law jurisdictions, such 
as colonial New Zealand, of legal rights and a legal identity. 

For women during the first half of the nineteenth century marriage initiated 
whatjurists referred to as civil death. This paper begins by drawing on the history 
of Mrs Watson and Mrs Ball to describe what civil death or coverture involved. 
A second section looks briefly at options outside the common law. Subsequent 
sections examine some of the ways the idea of unity of husband and wife that lay 
behind marriage law was gradually dismantled over the second half of the 
century.3 Throughout I try to identify what was specific to the history of New 
Zealand women and New Zealand laws, and what was similar to other common 
law jurisdictions. It is interesting that New Zealand legislators appear to have 
followed other common law jurisdictions in changing married women's prop-
erty rights, yet led the way in granting the vote just nine years later. The history 
of legal and property rights seems less glamorous, less compelling than the vote 
—won by a newly formed women's movement in a recently colonized land. Yet, 

1 I would like to thank Bron wyn Labrum for helping me with this research and the Stout Research 
Centre, Victoria University of Wellington, for giving me an office and support while I was there on 
sabbatical leave in early 1992. 

2 Watson v. Ball et uxor. Christchurch, March 1882, New Zealand Law Reports, (NZLR), I, 
pp. 183-4. 

3 This paper is based on a survey of all laws passed in nineteenth-century New Zealand, of the 
case and law reports for the second half of the nineteenth century, the debates in the House of 
Representatives and the Legislative Council and a variety of secondary sources. It also relies heavily 
for comparison on the growing body of books and articles that deal with married women's property 
rights in England, the United States, Canada and Australia. 
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in the attention rightly paid to the vote, it is important not to forget this earlier 
battle, the first focus of the women's movement elsewhere.4 Here I attempt to 
present an overview of the major changes in married women's rights in 
nineteenth-century New Zealand. 
. Marriage was important in colonial New Zealand, it was 'the main occupation 

of women', and the work of wives was crucial for many settlers.5 On marriage 
a wife was obliged to take up the domicile of her husband. In leaving him, first 
to go to Mrs Moorhead's house, then to take the boat to England, Mrs Ball was 
breaking one of the rules of the law of husband and wife. In deserting him, she 
lost any claim on his obligation to provide for her — an obligation that was built 
into both the common law and the series of destitution acts passed in the colony. 
Her departure underlines the fact that many nineteenth-century marriages did not 
work. Husbands left wives and less frequently, because they seldom possessed 
the economic means, women left their husbands.6 Men beat wives, husbands and 
wives committed adultery, drank and argued.7 Most stayed together because 
divorce was relatively expensive, frowned upon, and because it was so hard for 
women to support themselves. Many, however, did not and separated infor-
mally, as Mrs Ball was doing, or formally once legislation allowed them to do 
so. Rotten marriages were not uncommon and could be found among the poorest 
of settlers as well as better off families. Most colonists probably had first hand 
experience of marriages that did not work.8 We cannot understand the legislation 
that changed married women's rights if we have romantic ideas about the 
sanctity of marriage in earlier times. 

4 Lee Holcombe, Wives and Property. Reform of the Married Women's Property Law in 
Nineteenth-Century England, Toronto, 1983; Norma Basch, In the Eyes of the Law. Women, 
Marriage and Property in Nineteenth Century New York, Ithica, 1982; Mary Lyndon Shanley, 
Feminism, Marriage, and the Law in Victorian England, 1850-1895, New Jersey, 1989. Although 
the married women's property Acts are mentioned frequently in the historiography, the only study 
that I have found in New Zealand lhat focuses on them is Janine Paver, 'Two Separate Purses. The 
Passage of the Married Women's Property Act, 1884', BA Hons Paper, History, Victoria University 
of Wellington, 1991. Her failure to consult legal sources meant that she could not assess 'how married 
women's property legislation operated in the actual situations of women's lives in the nineteenth 
century", so she concentrated on the legislation and the debates of the 1880s. 

5 Raewyn Dalziel. 'The Colonial Helpmeet: Women's Role and the Vote in Nineteenth-Century 
New Zealand', New Zealand Journal of History, 11,2 (1977), p. 115. 

6 The destitution Acts deal with desertion from 1846 on. Legislators discussing each of the 
successive Married Women's Property Protection Acts in 1860, 1870 and 1880 and the bills of the 
1880s stress how widespread desertion was in the colony. Margaret Tennant found that deserted 
wives seeking maintenance and other protection from husbands in 1896-8 constituted 60% of cases 
brought before the Wellington magistrate's court under the 1894 Destitute Persons Act: Tennant, 
Paupers and Providers. Charitable Aid in New Zealand,Wellington, 1989, pp. 108-11. 

7 It was probably Ellen Ellis' s experience with a drinking husband that led her into welfare work 
with wives and children of drunkards in Auckland during the 1870s. See Aorewa McLeod, 'Ellen 
Ellis', in Charlotte Macdonald, etal.,eds. The Book of New Zealand Women. KoKuiMa Te Kaupapa, 
Wellington, 1991, pp.208-9. 

8 It is only necessary to read a few biographies to see such marriages. See the case of Helen 
Hursthouse in Frances Porter, Born to New Zealand. A Biography of Jane Maria Atkinson, 
Wellington, 1989, or some of the couples who worked for Sarah Amelia Courage, described in her 
Lights and Shadows of Colonial Life. Twenty-six Years in Canterbury, New Zealand, Christchurch, 
1976. 
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On marrying, women in common law jurisdictions lost virtually all legal 
rights. Grasping the extent to which this was true requires an imaginative effort 
on our part today. A woman ceased to exist as a legal and economic being. In the 
words of the law they changed from femes soles — women able to act 
autonomously in the courts and the economy — to femes covertes. In the words 
ascribed to the influential eighteenth-century British jurist, William Blackstone, 
in the eyes of the law husband and wife became one and that one was the 
husband.9 Three elements of this merit emphasis. Firstly, on marrying a woman 
ceased to own any kind of property except real property and the clothing and 
personal ornaments she possessed at the time of her marriage. The husband could 
sell such paraphernalia whether it had been hers or he had given it to her during 
the marriage, but he could not bequeath it in his will. If he died first it reverted 
to her.10 In the case of Mrs Watson, we do not know whether the household plate 
she took had initially been hers or her husband's. Legally it made no difference. 
Marriage made it her husband's property, so he had a right to sue for the loss of 
it. Following the same logic, any income or cash a woman generated — by 
working, writing, selling or in any other way — also became the legal property 
of the husband." 

Secondly, European women who possessed any real property, usually land, at 
the time of their marriage lost control but not ownership of it unless some special 
trust or settlement had been made. The husband acquired the right to the revenues 
from it, he became the manager and could do pretty well what he liked with the 
land and the income. He could not, however, sell it without her permission or 
dispose of it in a will. And, following English law, it was assumed that the woman 
had to be protected against his potential desire to 'kiss or kick' her into giving 
it up.12 Any transfer of land held by a married women required that she be 
examined separately from her husband by a magistrate who attempted to make 
sure she understood what she was doing and was doing it of her own free will.13 

While elsewhere conveyances between husband and wife were not possible 
within the common law, from as early as 1842 this was possible in New 
Zealand.14 A married woman could not, however, make a will without her 

9 Holcombe sets out in some detail what the common law meant for marrying women in Wives 
and Property. See also Basch, In the Eyes of the Law; Marylynn Salmon, Women and the Law of 
Property in Early America, Chapel Hill and London, 1986; Suzanne Lebsock, The Free Women of 
Petersburg. Status and Culture in a Southern Town, 1784-1860, New York, 1984, and John 
Mackinolty, 'The Married Women's Property Acts', in Judy Mackinolty and Heather Radi, eds. In 
Pursuit of Justice. Australian Women and the Law, 1788-1979, Sydney, 1979, pp.66-75. 

10 Susan Staves details the changing judicial views of paraphernalia in Married Women's 
Separate Property in England, 1660-1833, Cambridge, Massachusetts and London, England, 1990, 
pp. 148-50; Holcombe, p.23. 

11 Changes to a husband's right to his wife's wages are described in Amy Dru Stanley, 'Conjugal 
Bonds and Wage Labor: Rights of Contract in the Age of Emancipation', The Journal of American 
History 75, (September 1988). 

12 Lord Thurlow, cit Holcombe, p.42. See also Staves, p. 135. 
13 Holcombe, pp.20-21. 
14 An Ordinance to facilitate the Transfer of Real Property and to simplify the Law relating 

thereto, 5 Vict., 1841-2, section 51. 
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husband's consent unless she became a widow.15 

The third important element of coverture complemented the husband's control 
of his wife's property. Not only was her property effectively his; they were 
effectively the same legal entity. She was a non-person in the sense that she could 
not institute a suit in court without her husband, nor could a suit be initiated 
against a married woman alone.16 This is the reason that Mr Watson sued both 
'Mr Ball and his wife' even though Mr Ball had played no role in the episode. 
The extent of this legal fiction of marital unity is clearest in the judgment the 
court rendered. Mr Watson's appeal against the Balls was dismissed by Judge 
Johnston who argued that a wife could 'not legally convert from her husband: 
possession by her is legally possession by him' — 'the goods being in his wife's 
hands remained legally in his hands. It would be straining the doctrine of 
conversion to hold the defendants liable for merely giving the wife assistance in 
doing a moral wrong to her husband'.17 

The unity of husband and wife went further than him having to speak for her 
in court. Because they were effectively the same person a wife could not make 
contracts with her husband. Nor could they testify against each other in court. 
The law had no illusions about the nature of the relationship between husband 
and wife. While the legal fiction of unity was strong, there was a countercurrent 
in law and equity that assumed that men abused and coerced women as weaker, 
powerless beings. Hence the need for a special examination when a woman 
wished to sell her real property. In a similar way, until late in the nineteenth 
century the common law held that a woman committing a crime in the presence 
of her husband was doing so because he coerced her.18 But the law did place some 
limits on how a man could coerce his wife and abuse his power. A wife could 
prosecute her husband for assault and battery or apply for a court order binding 
her husband to keep the peace. In either situation wives could give evidence in 
court against their husbands.'9 

These were the major disabilities that women in New Zealand confronted 
when they married and that they shared with wives in most other colonies settled 
by the British for varying portions of the nineteenth century. The legal incapacities 
of wives did not necessarily render all women's daily lives difficult, nor even 
cause major problems as long as the relationship and the financial situation of the 
husband were stable. They did render a woman dependent within marriage and 
stripped most women of access to any cash they could call their own, leaving 
them only the right to pledge their husband's credit or ask for money to do the 

15 'A will made while a woman is a femme couverte is ipso facto void', was the clear decision 
in one court case in the mid 1870s. New Zealand Jurist Reports, (NZJR), I, 1875-6, editorial, 67-68. 
Only women with separate property in a marriage settlement could make a will. By the Administra-
tion Act Amendment Act, 1885, married women could make a will as long as they were over 18. 

16 Holcombe, pp.28-29. 
17 Watson v. Ball et uxor, p. 184. Johnston is following the letter of the law here. See Holcombe, 

pp.28-29. 
18 Stephen's Blackstone, 11 th ed, Vol. IV, pp.28-29, cited in Regina v. Annie Brown, NZLR, XV, 

1896, p.2. 
19 Holcombe, pp.30-31. 
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shopping. Witness Amelia Courage's humiliation when, talked into 'pledging 
her husband's credit to some 25 shillings' for some small household articles by 
a bland, suave shopkeeper, she was confronted with her husband's look of blank 
astonishment. 'I reddened with shame . . . he looked as black as a thundercloud, 
and I felt somewhat like a criminal going to be hanged'. They fought over the 
matter, and Amelia's resolution was that it was her fault and she would avoid the 
wiles of shopkeepers in the future.20 

It was when things went wrong that women starkly confronted their legal 
incapacities and the problems they posed. When a husband went bankrupt, drank 
up or spent family resources, or departed, women confronted at one and the same 
time their legal and economic oppression. It was her own bitter experience that 
led Mary Colclough to push for legal reform in a series of articles published in 
the New Zealand Herald during the 1870s. Her husband had never been unkind 
or wilfully wronged her, she explained. Yet he was a 'thoroughly unbusinesslike, 
unenergetic man' who spent 'pounds and pounds of his wife's earnings in 
profitless, and even in ruinous speculations'. She earned the money, yet he had 
'all the breadwinner's powers and privileges'.21 Members of the Richmond and 
Atkinson families, described in Frances Porter's Born to New Zealand, saw at 
first hand the misery a drinking husband caused Helen Hursthouse, who 
eventually in 1860 refused to live with her husband John unless he stopped 
drinking.22 It was probably no coincidence that James C. Richmond was the 
earliest actor in the push for legislation in New Zealand that would give women 
control over their own property.23 

Until 1860 the only wives who appear to have been able legally to avoid their 
property falling under their husband's control when they married were those able 
to take advantages of bodies of law that fell outside the common law. They fell 
into three categories — Maori women marrying Maori men whose land re-
mained outside the European land courts; women who had some kind of 
marriage settlement; or wives who made some kind of formal agreement to 
separate with their husband that contained a provision allowing her control over 
property or income. In the two latter cases women or their families were able to 
take advantage of provisions existing within equity, a separate branch of English 
law. 

'Every Maori woman', George Waterhouse argued in 1881, 'held property in 
her own right, without being in any way subject to her husband'. He then pointed 
out that once a Maori passed land through the Land Court and received a crown 
grant for it, subsequent dealings were subject to European law, including that 

20 Courage, p.93. 
21 Cited in Judy Malone, 'Mary Colclough', in Macdonald, The Book of New Zealand Women, 

p. 143; Paver, p. 19. 
22 Porter, pp.80, 134, 150-1. 
23 See especially the Bill he introduced immediately prior to leaving politics in 1870. New 

Zealand Parliamentary Debates, (NZPD), 1870, VII, pp.72-5; 140-9; 195-7 and Lapsed Bills, 1870, 
Parliamentary Library. 



FROM CIVIL DEATH TO SEPARATE PROPERTY 45 

which gave the husband the right to control it during the marriage.24 Those who 
married Europeans found themselves entangled in the injustices of a legal system 
that at best gave the husband control over that land during his life and on 
occasions was used by colonial administrators as a subtle way of enlarging the 
holdings of crown land. 'If a Native woman marry a European subject of the 
Queen, her land is confiscated to the Crown', argued Hugh Carleton in a fairly 
specific plea over the case of Kenehuru Meurant in 1854. She had apparently 
possessed thirty acres of land at the time of her marriage to Edward Meurant. 
Governor Grey confiscated twenty of them, then, according to Carleton, gave 'a 
Crown grant for the remaining ten to her husband'.25 Members at the time were 
not clear whether it was always the case that if a European married a Maori 
woman her land was seized. Henry Sewell, who had a better understanding of the 
common law than many of his colleagues, pointed out that even under the law 
of England husbands did not receive such power on marriage. The issue had 
moral overtones that seemed to raise more concern than the question of married 
women's rights. The widespread belief that Maori women would lose their lands 
was seen as encouraging illicit relationships. 'If she merely live in concubinage 
with a European, all the power in New Zealand cannot touch one acre of that 
land', Carleton asserted. A petition from the Association for the Suppression of 
Immorality confirmed that this idea was indeed widespread.26 In 1881, Maori 
women were still seen as avoiding marriage so as to hold on to the control of their 
land.27 

It is interesting that Kenehuru Meurant was said to have been given her land 

24 NZPD, 1881, XXXVIII, pp.135, 137. My choice of sources obscures much about Maori land. 
Because most disputes regarding transactions of Maori land occurred in the Native Land Court, few 
appear in the Case Reports. There are glimpses, but they seldom touch explicitly on married Maori 
women and their property rights, except in cases of contested wills. Rira Peti v. Ngaraihi Te Paku 
raises the question of the legality of Maori marriages. There, it was decided that 'the common law 
of England . . . regulates marriages in New Zealand, except so far as local legislation on the subject, 
is recognised in the preamble to the Marriage Ordinance Act of 1842'. But, the question in this case 
hinged on whether the Marriage Act 1880 legalized marriages between aboriginal natives 'according 
to their usages': NZLR, 1888, VII, p.238. Certain cases involving married Maori women mention 
their coverture, although I have found no case that hinges on it. See, for example, Henare Tomoana 
and Others v. Ormond, NZJR, IV, 1879,86-91. On Native-European marriages in Canadian law, see 
Sylvia Van Kirk, 'Many Tender Ties': Women in Fur-Trade Society, 1670-1870, Winnipeg, 1980; 
Jennifer Brown, Strangers in Blood: Fur Trade Families in Indian Country, Vancouver. 1980 and 
Constance Backhouse, Petticoats and Prejudice. Women and Law in Nineteenth-Century Canada, 
Toronto, 1991. 

25 NZPD, 1854, 220-3, 'Case of Widow Meurant'. Carleton's speech suggests that there was 
much more to the story of Kenehuru's marriage to Edward Meurant that could be told and that, in 
1847, Governor Grey was doing his best not to act on the question. Much of the evidence he presented 
is confusing. Sewell correctly pointed out that the common law would not have given a husband land, 
as seems to be the case here. He would simply have been responsible for managing that land. There 
are, then, two issues here. Whether colonial representatives were using marriages between European 
men and Maori women as moments to enlarge the holdings of Crown land, and whether Maori 
women lived with European men to avoid European husbands controlling their land and other 
property during their lives. 

26 ibid., p.223. Some ideaof the atmosphere and priorities of this session can be found in W. David 
Mclntyre ed., The Journal of Henry Sewell, 1853-7, Christchurch, 1980, pp.42-95. 

27 NZPD, 1881, XXXVIII, p. 137. 
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as 'a marriage portion, and for the support of her children',28 words suggesting 
a very similar situation to a marriage settlement — the other way European 
women could keep some control over their various kinds of property during a 
functioning marriage. The fact that men could waste their wives' property as well 
as their own in unwise investments, by mismanagement, drinking or general high 
living caused problems long before the occupation of New Zealand. In England 
from the sixteenth century on, in some of the American States and in the British 
North American (Canadian) colonies it had been possible to avoid some of the 
problems of dealing with property within the common law by turning to equity 
— a separate body of law developed in large part to deal with trusts.29 Parents 
wanting to make sure that family money did not fall into the hands of a scoundrel 
son-in-law, widowed mothers wanting to make sure their daughters were 
provided for should they too find themselves alone, or husbands wanting to keep 
some of their own property out of the hands of creditors could make a settlement 
on a wife. Settlements could be made prior to marriage, usually referred to as an 
ante-nuptial agreement, or during marriage. As long as they were properly drawn 
up, they set apart the property designated as the woman's separate property for 
her own and sole use. That property could be land, or revenue-generating 
investments. In contrast to real property brought into marriage under the 
common law, the revenues belonged to the wife. Sometimes she controlled and 
administered the estate, more often it was placed in the hands of trustees. 
Sometimes the trustee was the husband. 

Equity was a separate branch of the law in England with its own courts — the 
courts of Chancery. In North America, the use of marriage settlements prior to 
mid-century seems to have been most prevalent in those jurisdictions where 
there were courts of chancery, although a few couples made them.10 It is 
important that New Zealand was settled at a time when the legal system in 
England was being transformed — leading eventually to the merging of 
common-law and equity jurisdictions in the Judicature Act of 1873.11 In New 

28 NZPD, 1854, p.221. 
29 Holcombe, pp. 10-11, 37-47. Mary Beard was the first historian to stress the advantages of 

equity for women. She suggested that it liberated millions of women, and that feminists had fallen 
into a trap when they simplistically assumed that Blackstone's interpretation of the common law had 
dictated all relations between husbands and wives. Women as Force in History. A Study in Traditions 
and Realities, 1946, repr., New York, 1973, pp. 133-55. Basch contests this, pp.32-36. Staves gives 
a detailed analysis of the use of marriage settlements and other deeds in equity from the 17th century 
in Married Women's Separate Property in England. 

30 Basch, In the Eyes', Salmon, Women and the Law of Property, pp. 185-6; Marylynn Salmon, 
'Women and Property in South Carolina: The Evidence from Marriage Settlements, 1730-1830', 
William and Mary Quarterly 39, (1982), 3rd series, pp.655-85; Lisa Wilson, Life After Death. 
Widows in Pennyslvania, 1750-1850, Philadelphia, 1992, pp.34-37; Lebsock, The Free Women of 
Petersburg; Lori Chambers, '"To Properly Protect her Property": Marriage Settlements in Upper 
Canada', unpublished paper, Canadian Historical Association Annual Meeting, 1993; Constance B. 
Backhouse, 'Married Women's Property Law in Nineteenth-Century Canada', in Bettina Bradbury 
ed., Canadian Family History. Selected Readings, Toronto, 1992, pp.9-39; Philip Girard, 'Married 
Women's Property, Chancery Abolition, and Insolvency Law: Law Reform in Nova Scotia, 1820-
1867', in Philip Girard and Jim Phillips, eds, Essays in the History of Canadian Law, III, Nova Scotia, 
Toronto, 1990, pp.80-127. 

31 Holcombe, pp. 15-16. 
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Zealand, the courts of equity and common-law were not totally separate. 
Lawyers, magistrates and judges had to be familiar with both.32 This may have 
made it much easier to make and deal with marriage settlements. There is no 
study I know of that determines what percentage of couples marrying in New 
Zealand made a marriage settlement. In 1881, Waterhouse, a member of the 
Legislative Council, argued that marriage settlements were made in only about 
one marriage in fifty.33 There is certainly widespread evidence of their use in 
reports of court cases, legislation, debates in parliament, and biographies.34 Such 
settlements crop up again and again in litigation in the courts over wills, 
conveyancing, mortgages, and bankruptcy. Couples made them prior to mar-
riages and during them. And, they are explicitly recognized in a series of Acts, 
starting with the conveyancing ordinance of 1842, which allowed the transfer of 
land specified in a marriage settlement in exchange for other land of equal value. 

In New Zealand, as elsewhere, marriage settlements were largely an instru-
ment of the more wealthy — those with sufficient land and property to set some 
aside, out of reach for day-to-day living.35 Certainly legislators discussing 
married women's property rights in the 1880s seemed to agree that settlements 
were instruments used by the more privileged classes.36 Couples like C. W. 
Richmond and Emily Atkinson arrived in New Zealand in the early 1850s having 
already made one. Others, like Maria Richmond and Arthur Atkinson made one 
on marrying here.37 And, as in England, the United States or Canada, they were 
sometimes settled on wives by parents — on marriage or in a will, by the husband 
and by other friends and relatives. Rather special is one made in 1871 between 
two married part-Maori women, who were sisters, 'with the assent of their 
respective husbands'. Mary Hardy and Euphramia Arthur conveyed land they 
owned to trustees, so that Euphramia would receive a £100 annuity during her 
life, while Mary became tenant for life, so that she could receive the rest of the 
rents and proceeds for the maintenance of herself and the support and education 
of her children.38 

32 New Zealand Jurist, (NZJ), 1873-4,1, pp.64-65. Stewart set out clearly the differences between 
law and equity for married women in NZPD, 1881, XXXIX, p.647. In New Zealand the Supreme 
Court performed the function of Chancery, hearing equity cases. 

33 NZPD, 1881, XXXIX, p. 137. 
34 The Land Registration Act of 1841 made registration of deeds, including marriage settlements, 

mandatory. The Deeds Registration Act of 1868 reiterates the necessity of registering marriage 
settlements involving land. Thus it should be relatively easy to identify marriage settlements in the 
registry records. 

35 Holcombe, p.46; Basch, In the Eyes, p. 110; Bettina Bradbury, Peter Gossage, Evelyn Kolish 
and Alan Stewart, 'Property and Marriage: The Law and the Practice in Nineteenth Century 
Montreal', Histoire sociale/SocialHistory, XXVI, (May 1993). Cases in the various New Zealand 
case reports suggest that, as the century progressed, couples of more modest background, often in 
trade, were more likely to make marriage settlements during their marriage, often so as to keep their 
home and belongings safe from creditors. 

36 See NZPD. 1884, XLVIII, pp.201, 203. 
37 Porter reports that Wi lliam decided Maria should 'have after marriage the same full power over 

her share of the inherited Richmond income as she presently enjoyed'. If carefully worded this should 
have given her full powers over her property and income — as a feme sole, p.72. 

38 Hardy et uxor v. Westrupp and another (Trustees) and Euphramia Arthur, NZLR, VI, 1888, 
pp.618-21. 
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More usual is one made between John Garden and his future wife in 1876 in 
contemplation of marriage. Garden 'conveyed certain freehold property to 
Davies upon trust, for such purposes as the wife should appoint, with full power 
to assure the property to h e r . . . a l s o . . . that all property, right or benefit should 
be for her own sole, separate and inalienable use, independently of the debts, etc., 
of her husband'. Here is a fairly classic marriage settlement. In copying out the 
deed, however, the clerk, mistakenly, and probably through force of habit, added 
another clause that was common in settlements, especially prior to the later 
decades of the century. 'She shall have no power to alienate or anticipate the 
same', he wrote, wiping away any right of Mrs Garden to sell the land in this 
classic 'restraint on anticipation'. This was not what the Gardens had planned. 
It took two appearances before Judge Williams to remove the offending phrase. 
The wording of such settlements had to be carefully done either to make sure a 
wife could not sell, or to make sure she could.39 

The reasons for making such settlements varied. Some couples no doubt 
believed a wife should retain the right to her own property for egalitarian reasons. 
Others may have deemed it practical to have money that she could control and 
spend — perhaps because the husband's job took him away frequently, or 
because they feared the possibility of bankruptcy. D.H. Miller, for example, was 
blatantly explicit about this. He attempted to make a settlement first placing 
property with a trustee to hold 'for himself during his life, but only till he should 
become bankrupt or insolvent . . . and a f t e r . . . in trust for his wife for her life . 
. . notwithstanding the coverture, for her sole and separate use without power of 
anticipation'. He did not achieve what he was seeking. The proviso about 
bankruptcy was deemed illegal, and other sections were interpreted very 
differently from his intentions.40 Such settlements, usually made long after the 
marriage, in which couples attempted to keep property out of the hands of 
creditors appear frequently in bankruptcy cases.41 The laws surrounding bank-
ruptcy made marriage settlements exempt, unless they appeared to have been 
made explicitly to defraud creditors.42 In 1883 bankruptcy acts were tightened up 
so that even pre-nuptial settlements could be void if the groom had clearly not 
had sufficient assets to pay his debts without the aid of the settlement property 
when it was made.43 

There were many reasons couples might make such settlements and some 
good reasons why women themselves might want to arrange to keep property 

39 Garden vs. Davies and Garden, NZJR, New Series, 1878, III, pp.50-51; Staves p.84. 
40 NZJR, New Series, 1875-6,1, p.l 16; NZJR, New Series, 1876-7, II, pp.121-2. 
41 See, for example, Re Robert Margrie, NZJR, 1875-6,1, p. 116; Trustee of Bray v. Cant., NZLR, 

1884, II, pp.39-48; Kinley v. Official Assignee, NZLR, 1886, IV, pp.385-93; Hall v. Hall, NZJR, 
1876-7, II, pp.259-60; Creditors and Trustee of Troy v. Fitzgerald, NZLR, 1885, IV, pp.253-6; 
Taylor v. Official Assignee of Bowles, NZLR, 1886, V, pp.82-87; Ex parte Benjamin and Jacobs, 
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separate or to ensure some kind of support should they become widowed. A 
marriage settlement, made early on in a relationship, was perhaps more predict-
able than a will, which could be revoked at any moment. This was especially true 
of widows who were remarrying with experience of the legal constraints of 
marriage, of the problems of widowhood, and also perhaps with inherited assets 
they might want to protect.44 Mrs Lumsden, a widow, remarried in 1892. She had 
four children by her first husband, and a small income of some £70 a year left her 
by him. She and her new husband made a marriage settlement giving her a life-
interest in his farm and other lands, should she survive him. In this case the 
settlement acted more as an investment, to ensure that should she again become 
a widow she would be provided for, than to provide her with income during her 
second marriage. Her caution was warranted, for in his last months of life her 
husband decided she was trying to poison him and made a new will giving 
nothing to his widow.45 The third way wives could have some control over 
income was when a couple agreed to separate and drew up a formal deed of 
separation specifying that they would live separately, according the wife certain 
powers, and often promising some kind of annuity. Such separate maintenance 
contracts had a long history in the courts of chancery in England and here, as 
there, they provided an option for couples who either did not want to separate or 
divorce legally, or had no grounds to do so. They fitted an age where the logic 
of contract was replacing older ideas about a husband's authority being rooted 
in natural hierarchy and the law of God. But they posed real problems in a system 
imbued with the fiction that husband and wife were one. Not surprisingly they 
were viewed ambiguously by the courts in New Zealand, just as they were in 
England. For this reason and because they did not legally end a woman's 
coverture, they could prove disastrous for the wife.46 

Grace Bailey discovered the tenuousness of such an agreement. During the 
early 1880s Mr and Mrs Bailey decided to live separately because of differences 
that had arisen between them. To formalize their agreement they carefully made 
out a deed stating that 'notwithstanding coverture' Mrs Bailey could live 
separately from her husband, and that he would 'take no steps to compel co-
habitation or to molest her And further, that the said Grace Bailey may retain 
as her own separate property and dispose of as she may please by gift, sale, deed, 
or will, or testamentary writing and notwithstanding her coverture, all the articles 
of her personal apparel and ornaments now in her possession.'47 She promised 
that she would not try to make him live with her again, that as long as he was alive 
she would not live within 20 miles of the Invercargill Post Office, that she would 
pay her own debts, and that she would not pledge her husband's credit. He, in 
return, agreed to pay her a weekly sum and not to try to recover any of the 

44 On this see Wilson, pp.34-36. 
45 The Public Trustee v. Prisk, NZLR, 1895, XIV, pp.306-12. 
46 Staves describes the history of such agreements in some detail, pp. 162-95. See also Mary 

Poovey, Uneven Developments: The Ideological Work of Gender in Mid-Victorian England, 
Chicago, 1988. Holcombe reports that such separation agreements were not recognized in common 
law in England until 1862, p.32. 

47 Bailey v. Union Bank of Australia Ltd., Dunedin, NZLR, 1882, II, p.47. 
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'moneys she had appropriated to her own use'. This agreement might have 
worked had Mr Bailey not decided that he had not meant to include two fixed 
deposits of £502 and £340 that he had placed in the bank in his wife's name prior 
to their separation among the moneys she could use. He proceeded against the 
bank to recover the deposits and won, in the process exposing the limitations to 
married women's rights, the changing jurisprudence on the question of deeds of 
separation, and the shaky nature of such a deed. 

Supreme Court Judge J. Williams was not able to make a rapid decision in this 
case, and took the time to go 'into the whole question thoroughly'. In making his 
decision, the first matter he wanted to clarify was whether a deed of separation 
between husband and wife 'alone without the intervention of a trustee' was 
indeed binding on the husband when it was not in any way related to a legal 
separation or divorce. The issue here was whether a married woman even had the 
legal capacity to bind herself to live apart from her husband. To resolve the issue 
he turned exclusively to English precedents where, as he explained in court, 'the 
law is not altogether settled'. His conclusion was that this area of law was 
changing rapidly, but that as yet no jurisprudence would accept a promise by a 
married woman to live apart from her husband without the intervention of 
trustees. The deed between the Baileys, he concluded, was simply voluntary and 
not binding on the bank because a married woman could not contract with her 
husband in this way.48 Couples wanting such deeds to stand up in court were wise 
to involve trustees. 

In .early colonial New Zealand Maori women could temper the harshness of 
married women's coverture under the common law of husband and wife by 
avoiding entanglement with European men and land systems. Wealthier couples 
could make marriage or separation settlements in equity. Until 1860 the law and 
legislation offered poorer New Zealand women few ways to own and control 
their own wages, revenues or property other than land. From 1860 on, however, 
the possibilities of being recognized as the legal owner of their own wages or 
other revenues and property were extended to a growing number of wives by 
legislation — initially to those living in marriages that were not working for one 
reason or another — and after 1884 all married women. From 1860 on the 
common law disabilities of married women were dismantled bit by bit, here as 
elsewhere. Wives were not complete legal entities by 1900, they were still 
subject to coverture in various ways, but they had many more rights and 
responsibilities than before. Only one of these was the right to vote. 'The 
tendency of modern legislation', Judge Conolly asserted in 1896, 'is to place 
husbands and wives in a position of absolute equality'.49 

Nineteenth-century changes did not go that far, but they were significant. The 
gradual and uneven emancipation of married women involved dismantling the 
idea that husband and wife were one in the eyes of the law. We can follow that 
process by focusing on those areas of the law where this legal fiction was 
modified. The following sections do this by examining the situations in which 

48 ibid., pp.49, 53-54. 
49 Reginav. Annie Brown, NZLR, 1896, XV, pp.37-38. 
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wives were accorded the right to control their own property, the changing 
assumptions about husbands and coercion, and the increasing separateness of 
husbands and wives in court. 

Deserted wives were the first group of women whose property was protected 
by legislation. Desertion was widely recognized as a problem during the early 
settlement of New Zealand where it was deemed to be much more prevalent than 
in Great Britain.50 In this it seems similar to the colonies on both coasts of Canada, 
where proximity to the sea, gold rushes, rudimentary communication systems 
and a frontier society offered men similar possiblities of escape.51 Ordinances 
since 1846 had attempted to force men to fulfil their common law obligation to 
provide for wives and children by allowing a deserted wife to sue for a 
maintenance order and giving justices of the peace the power to chase down those 
in arrears, seize their property or imprison them if necessary.52 Yet, tracking 
down such men to force them to pay was often difficult. Worse, they might 
return, and as husbands could legally claim any funds their wives had accumu-
lated in their absence. Or a man's creditors could seize all she had saved. It was 
this situation that the first Married Women's Property Protection Act, passed in 
1860, set out to remedy.53 After 1860 a woman whose husband deserted her could 
apply to a resident magistrate or justice of the peace for an order protecting any 
money or property she acquired thereafter 'by her own lawful industry'. Such an 
order made her a feme sole in the courts and regarding all kinds of property — 
but only that obtained since the date of the order. Furthermore she had full 
freedom to dispose of it by will or otherwise.54 This legislation meant that 
between 1860 and 1870 deserted women were better able to protect any income 
or property they acquired after their husbands left them than were women in 
England. There, women had no such rights unless they sought a judicial 
separation. As in cases of separation and divorce in England, this legislation also 
allowed the magistrate to order the husband to pay alimony.55 

The 1860 Act was an explicit recognition of the problems caused for women 
by the breakdown of marriages in colonial New Zealand. So too was the Divorce 
and Matrimonial Causes Act passed seven years later. Like the English Act of 
1857 which it copied, this legislation allowed divorce through the courts rather 
than by an Act of Parliament.56 The procedure for getting a divorce limited this 
option largely to wealthy couples, and there was a double standard in the grounds 
for men and women. Judicial separation, in contrast, was cheaper and less 

50 NZPD, 1881, XXXVIII, p. 133. 
51 Backhouse, 'Married Women's Property Law', pp.217-18. 
52 Tennant, p. 13; An Ordinance for the Support of Destitute Families and Illegitimate Children, 

10 Vict., no.9, 1846, sections 4, pp. 17-19. 
53 NZPD, 1860, p.320. 
54 Married Women's Property Protection Act, 1860, 24 Vict., No.9. 
55 While this Act was innovative in offering protection to deserted women's property, much of 

the wording of the Act was lifted from the sections of the 1857 English Divorce Act dealing with 
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Vancouver Island as well. Backhouse, 'Married Women's Property Law', pp.326-7. 

56 The Divorce and Matrimonial Causes Act, 1867, 31 Vict., no.94; Roderick Phillips, Divorce 
in New Zealand. A Social History, Auckland, 1981, pp. 18-19. 
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discriminatory. Either husband or wife could sue on the grounds of adultery, 
cruelty, or desertion for two years without cause. In each of these situations a 
wife receiving a deed of separation became a feme sole regarding property that 
she acquired or inherited from the date of her decree, in contracts, torts and civil 
proceedings.57 

In 1870 women whose husbands drank, beat them, committed 'open adultery', 
or consistently failed to provide for them were added to the groups of women 
who could go to court and make sure their earnings and property were protected 
from their husbands. The Married Women's Property Protection Act, 1870 also 
made provisions for alimony and specified that the resident magistrate or JP 
could direct exclusive custody of children to the mother.58 This series of acts 
meant that women living in intolerable marriages who 'had spirit enough to take 
the children & go' , 5 9 who were not intimidated by the thought of appearing in 
court, or raising their children alone, could leave their husbands. They could be 
reasonably sure that whatever living they could piece together from the time they 
left would be viewed as theirs. The courts tried to enforce payment of alimony 
or maintenance, although unpaid maintenance was a continuing problem.60 

Judges generally supported women's status as femes soles under these acts. Ann 
Teasdale, for example, received an order protecting her earnings from her 
husband in January 1871 because he had failed to provide for her for ten years. 
When she died in the early 1880s her executors were not sure whether as a 
married woman she could dispose of her goods. The lawyer argued that the 
'creation of the separate estate must carry with it the right of disposing of it, 
therefore the right to make a will exists'. Judge Gillies agreed.61 

These acts provided valuable protection and recourse to women in marriages 
which were not working and offered the potential of better protection to deserted 
and separated women than did legislation in Great Britain at that time. But there 
were limits to that protection. Any cohabitation with the husband wiped out the 
protection order. So, in most cases, did adultery by the woman. The wife only 
gained the right to control money or property she acquired from the time of the 
separation. Any money or labour she had contributed while the marriage was 
intact was still her husband's, as was any furniture and the home they had lived 
in unless these were explicitly set aside in a settlement as hers alone. Thus, as 
Ellen Ellis discovered in working with the wives and children of drunkards in 
Auckland during the 1870s, such women might be able to leave, but 'the law 
would allow them nothing' ,62 James Richmond hoped that the bill he presented 

57 The Divorce and Matrimonial Causes Act, 1867, sections 12-15. 
58 The MarriedWomen's Property Protection Act, 1870,33&34 Vict., no.37. The 1860 and 1870 

laws were consolidated in the Married Women's Property Protection Act, 1880, but nothing was 
added. (44 Vict., no. 14) As with the previous Acts, it tied into the destitute persons Acts by providing 
that these Acts, relating to the enforcement of orders for the payment of moneys for the support of 
deserted children, would also cover provisions for children under this Act. 
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60 Tennant, p.24. 
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in 1870 would solve this very problem. In presenting a very egalitarian property 
act he stressed that legislation to date had failed to deal with property existing 
'prior to the application to the magistrate' and suggested that women had to be 
bitterly oppressed to apply for a protection order.63 Yet neither the 1870 law that 
finally passed, nor the 1881 legislation which did no more than consolidate the 
existing statutes, solved this problem. Despite the passage of a bill in England in 
1870 that gave all women who married the right to their own wages and other 
forms of revenues up to a certain sum, the only change before 1884 was 
legislation, passed in 1873, that allowed married women to make policies or 
contracts for life insurance, endowments or annuities.64 As long as it was 
carefully set out that these were for their separate use, wives were specifically 
assigned powers over them as a f e m e sole. They were protected from a husband's 
debtors and wives could dispose of these contracts by will.65 

Most married European women did not have a marriage settlement and were 
not separated from their husbands. Even those purchasing life insurance did not 
become femes soles, they were simply considered so for the purposes of the 
policy. Between the 1870 and 1884, the majority of wives in New Zealand 
enjoyed less legal autonomy than women in England, some parts of Canada, or 
the United States. From the 1830s on women in some North American states had 
been able to hold separate estates, though they seldom controlled them them-
selves, and the impetus was more to protect property in times of bankruptcy than 
to give women economic or legal autonomy. Similar legislation was passed in 
the British North American colony of New Brunswick in the early 1850s, and in 
what became Ontario in the late 1850s, along with measures to allow deserted 
wives to protect their property. American feminists pushed for greater rights for 
married women between the time of the Seneca Falls convention in 1848 and the 
1860s when the New York Earnings Act gave women full legal responsibility, 
the right to wages and business profits, as well as real property and equalized 
succession to real estate in cases of intestacy.66 Over the 1860s women across the 
United States succeeded in promoting legislation giving married women rights 
to real property and to their wages, continually curtailing the kinds of rights 
husbands held over their wives.67 

In England, feminists first organized in the late 1850s to attempt to pass a bill 
that would have given married women the right to own, control and alienate their 
real property by will or sale. It did not pass. The Act that did pass in 1870 fell far 
short of what feminists sought. It did have the advantage of deeming a wife's 
wages, investments, certain limited kinds of inherited property, and money or 
property acquired by the exercise of literary, artistic or scientific skills as a 
separate estate.68 

63 NZPD, 1870, VII, pp.73, 141. 
64 In New South Wales, in contrast, a copy of the English Act of 1870 incorporating an 1874 

amendment was passed. Mackinolty. p.67. 
65 Life Assurances Companies Act, 1873, 37 Vict., no. 18, section 47. 
66 Basch, pp. 161-5. 
67 Stanley, 'Conjugal Bonds and Wage Labor'. 
68 Married Women's Property Act, 1870,33 & 34 Vict., c. 93, reproduced in Holcombe, pp.243-
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Married women's property rights were the major feminist issue of the 
nineteenth century. They constituted one of the main goals of the feminist 
movements in the United States and England. In colonies like New Zealand or 
Canada, where a visible feminist movement appeared only later in the century, 
they were discussed and debated by men and women alike. Visitors and new 
immigrants brought first-hand descriptions of struggles in England. Women 
returning home for visits had contact with feminists there.69 English and 
American newspapers, books, and news circulated freely in the colonies. 
'Women in this colony read, watch and reflect', argued Mary Ann MUller in her 
Appeal to the Men of New Zealand, orginally published in 1869. 'They cannot 
remain ignorant of the agitation'™ J.S. Mill wrote supporting her in her writing 
and efforts. Couples like Maria and Arthur Atkinson were reading J.S. Mill on 
the injustices of married women's coverture during the 1860s.71 Legislators were 
quite aware of new laws passed in England, and lawyers of new developments 
in the jurisprudence on which they so heavily relied. While no visible organized 
feminist movement seems to have pushed politicians to act, no doubt individual 
women influenced specific legislators personally, some sent petitions, and the 
gains of feminists elsewhere created a climate where a growing proportion of 
men in the ministries of the period were favorable to change. 

James Richmond was certainly very conscious of feminist struggles elsewhere 
when he introduced his Married Women's Property Bill in 1870. The Bill, 
drafted apparently with the help of his brother William, who had recently 
become a judge, aimed, he argued, to place all married women in the same 
position in relation to their property as their husbands, or at least as unmarried 
women. He pointed out that married women had had such rights in most of the 
States for at least 15 years, as well as in Upper Canada, and that there was no 
evidence that marriages had degenerated in the latter colony.72 His Bill would 
provide for the large number of deserted wives in the colony better than the 
existing legislation. Furthermore, he believed it was important to acknowledge 
that large numbers of married women were compelled, at one point or another 
of their lives, to undertake the charge of property', for 'life was uncertain'. 
Managing their own property during marriage, he suggested, would breed habits 
of self-reliance and independence that could be drawn on should a husband fall 
sick, desert or die.71 

69 Maria Atkinson had met Harriet Martineau, soon to become one of the leaders in the agitation 
for married women's rights in England during the 1840s. She spent some time with her family again 
on a visit to England during the 1870s. Porter, pp.21,313,317. Maria Rye visited Mary Ann Muller 
during her visit to NZ in 1864. See M.E. Muller Journal, 1863-68, MS, Alexander Turnbull Library. 

70 Reprinted in the New Zealand Mail, 1 June 1878. See also Aorewa McLeod, 'Mary Ann 
Miiller', The Book of New Zealand Women, pp.461 -4. 

71 Porter, p.263. 
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Richmond's bill was 'burked', as Maria Atkinson put it, in the Legislative 
Council.74 The Act that passed simply extended the right to a protection order to 
the categories of women outlined above. Subsequent Bills were either limited or 
slow in becoming law. In 1881 Waterhouse tried to introduce a Bill based on the 
one then before the British Parliament, which aimed to remedy many of the 
problems in the English Act of 1871 and to 'give a woman the full and free right 
of protection over her property'. Similar Bills were discussed in Council that 
year and each year until 1884. Each time discussions were put aside without 
action.75 

Reaction to the idea was mixed and raised emotive responses among those in 
favour and especially amongst those against. Supporters stressed women's 
capabilities, the unfairness of current law, and the importance of the demands 
feminists across the world were making. In support Oliver argued that the 
proposed law would give European married women the same rights that Maori 
women had before the introduction of British law. When Frederick Whitaker 
reintroduced the Bill as Premier in 1882, he strongly supported greater property 
rights for married women, while at the same time explicitly rejecting the 
franchise.76 Two years later, Edward Tennyson Conolly, made an empassioned 
plea for support in the House of Representatives, asking: 'Why should a woman 
when she marries lose her identity? Why should she become the mere house-
keeper, the servant, the nurse of man? I say the present marriage contract is not 
one that does any credit to us, and the sooner we place the woman on a fair 
position of equality with the man the better it will be for all of us.' He concluded 
by asserting that if this was seen as 'socialistic' it did not bother him and that, 
while he thought he might not live to see it, he believed 'the franchise will be 
given to women, and that the result will be beneficial to the country at large'.77 

He also reacted hotly to the class prejudice another member appeared to exhibit 
in suggesting that the Bill had been passed in England largely to help married 
women working in factories, who as a class required protection from ignorant 
and brutal husbands. Robert Stout, while carefully stressing he had no 'sympathy 
with any kind or phase of socialism', underlined the class nature of current 
property relations in marriage, pointing out that the new provisions would be of 
most benefit to those women without the means 'of having a deed of settlement 
properly drawn up'.78 

Several members stressed that the particular nature of New Zealand society 
made such a Bill important. The Hon. Mr Buckley emphasized the importance 
of women's work in New Zealand in acquiring property, or contributing 'more 
towards its acquisition than the husband', and the hardships 'which we have seen 

74 Porter, p.286. 
75 NZPD, 1881, XXXVIII, pp. 133-6. Waterhouse'.s speech provides a good overview of existing 
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so many suffer' because they had no claims on it.79 Waterhouse again stressed 
the problems that high mobility caused in the colony, where a man might leave 
the country and his wife, taking 'from her the whole of her hard earnings, leaving 
her again with nothing'.80 Some members, who were supportive, rightly saw that 
this was a revolutionary measure, the impact of which would spill over into laws 
on inheritance, bankruptcy and conveyancing, and sought clarification on such 
questions. 

Many were very worried. Opponents repeatedly cast up the spectre of creating 
a climate like that of California, where marriages were seen as fragile and divorce 
was rampant. They expressed fear that the Bill would create discord in families 
or disrupt them. If a woman had her own separate purse, might she not decide to 
leave? Mr Wilson argued that all legislation 'should preserve the sanctity of 
marriage', and that the effect of such an Act would be to create the need for 
another Bill for the protection of the property of married men.81 They worried 
about the idea of married women being able to set up in business in competition 
with their husbands, perhaps in the company of other men. They raised the issues 
of creditors' rights, of the possibility of married women being sent to prison for 
bankruptcy. The Hon. Mr Reynolds stated that women to whom he had talked 
wanted 'neither the female suffrage nor a Bill such as this'. Rather, they wanted 
protection from acts such as men thrashing their wives.82 Others asserted again 
and again that the issue had never come up in election campaigns — to which 
Shephard tartly pointed out that 'our constituents who are entitled to vote are 
simply of one sex'.83 

Gradually the majority of members seem to have understood and come around 
to supporting the Bill. In 1884 the Married Women's Property Act became law. 
Husbands were no longer responsible for debts their wives might have con-
tracted prior to marriage. Marriage did not automatically put property, other than 
land, in the hands of the husband; it created two purses, not one. As with the 
English law of 1881 that it virtually duplicated, the Act basically bestowed a 
marriage settlement of her property on every married woman who did not have 
one.84 It meant that women who had property at the time of their marriage or who 
inherited, were given, or earned it thereafter retained legal ownership of that 

79 ibid., p.490. On women's work, see Dalziel. 
80 NZPD, 1884, XLVIII, p.491. 
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property and the right to control, sell, give or will it away. All married women 
gained legal ownership of their own wages and of any other money they saved 
by washing, raising chickens, milking, writing or investing. Wives could set up 
in business on their own, although they did require their husband's permission.85 

Women who were deserted by their husbands no longer needed a protection 
order to specify that whatever they possessed and earned was their own. A man 
could still try to return and take possession of his wife's belongings, but as long 
as the wife could establish what was her property, the law would back her up. 

These were indeed very great changes 'in the ties of matrimony'; 'radical 
alteration' in the law regarding married women and their property.86 Wives 
became real legal beings to the extent that they had any property, with the rights 
of ownership of it and some liabilities. The Act was a pivotal element in the 
dismantling of parts of the old idea of the legal unity of husband and wife. But 
there were real limits as to what the new law offered women. Most of its 
limitations had their roots in the philosophy that lay behind the new way property 
was to be viewed within marriage. The Married Woman's Property Act did not 
eliminate the idea of coverture within marriage. It did not make husbands and 
wives equal. Instead it applied the logic of settlements made in equity to wives' 
property within marriage, creating two kinds of property—that held by men and 
unmarried women, and the separate estates or property of married women. 

Mr Justice W. Richmond summarized the problems well in 1888 when he 
explained that the Married Women's Property Act had not 'removed the general 
disabilities of coverture'. It only took 'away the disabilities and immunities . . . 
in respect of their separate property, as defined by the Act'.87 Women with no 
property, no savings, and who did not work for pay had no separate property and 
hence no property rights or liabilities. This would have included a large 
proportion of New Zealand wives at this time.88 There was absolutely no 
recognition of any contribution that women's domestic labour might have made 
to family wealth. 

When married women did have some kind of property, they were not liable 
legally as individuals, but as holders of this property. Their liability was limited 
to the extent of their separate property at the time of making a contract.89 As Judge 
Williams explained, wives were not 'bound personally' — they had only 'a kind 
of qualified personal liability which can be enforced against her separate 
property'.90 This was upheld consistently by the courts and followed British 
jurisprudence. In one case, for example, a Mrs Petry was ruled as not having 
made a legal covenant when she executed mortgages based on the value of two 
pieces of land her husband had just conveyed to her. The reason was that at the 

85 Legislators in New Zealand and in England expressed fear about this idea. It was written into 
the New Zealand legislation in the requirement that the husband's agreement be registered. See also, 
Holcombe, p. 189. 
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time of 'entering the contract' her separate property was 'if any so infinitesimal 
that it was no property at all'.91 

In the courts, the difficulty lay in determining just what was a wife's property 
and how to deal with various different kinds of property, including relatively new 
ones like life insurance policies.92 If she had inherited land or other kinds of 
property and carefully kept all her revenues separate from household running 
expenses there was little problem. If she earned wages and placed them in her 
own bank account, never buying anything for joint household needs, she was 
unlikely to have problems.93 But if the separate purses got merged at all, 
problems arose.94 Take the case of one Christchurch family. Mr Taylor was a 
bootmaker 'in a very small way'. Over the years he grew increasingly indebted 
to his suppliers, paying them compound interest yearly. Mrs Taylor took in 
boarders and her sons paid her for their board and lodging as her husband's 
earnings 'were never sufficient to defray household expenses'. She kept her own 
account with the Post Office Savings Bank, but was not quite sure whether any 
of her husband's money had ever been placed in it. During the 1890s she and her 
husband bought two pieces of property which were registered in their names as 
joint tenants. He died in 1899 and his creditors attempted to argue that they could 
take what was due to them out of the value of these properties. This was upheld 
by the Christchurch magistrate, who accepted the creditors' argument that the 
wife did not really have separate property and was simply acting as agent for her 
husband, probably with intent to defraud them. The recently widowed Mrs 
Taylor appealed and won. Judge Edwards overturned the decision of the lower 
court, stating that 'the appellant was absolutely entitled to the moneys invested 
by her in the properties in dispute', because she had kept her monies separate, and 
that she and her husband had clearly been carrying on 'separate businesses, both 
contributing to household expenses'.95 

For couples intent on keeping their property separate the challenge was to find 
the best way to do so.96 Wealthier couples and men and women in trade continued 
to make various kinds of marriage settlements and other formal agreements 
setting up trusts as this remained a clear way of demonstrating what did belong 
to the wife.97 It remained the most obvious way a husband could make a gift to 
his wife that would satisfy bankruptcy rules, and even then there were careful 
limitations on when this could be done. Gifts between a husband and wife 
remained a tricky area of the law.98 

91 Bell v. Petry, NZLR, 1897, XV, pp.698-700. 
92 Bertinshaw v. Bertinshaw, NZLR, 1884, III, pp.300-4; Inglis v. Dey, NZLR, 1894, XIII, 

pp.213-17; Eliza Warmoll, Bankrupcty, NZLR, 1888, VII, pp.85-6. 
93 Re Brick, Official Assigness v. Brick, NZLR, 1899, XVIII, p.496. 
94 Forder v. Brown, NZLR, 1884, II, pp.303-5; McGrath ex parte. Official Assignee, NZLR, 

1897, XVII, pp.-65; Strachan et. al v. Murray and Brew, NZLR, 1886, V, p.55. 
95 Taylor v Allen, Gazette Law Reports, 1900, II, pp. 279-82. 
96 Donziac v Public Trustees, NZLR, 1889, XIII is a good example ofhow attempts could backfire. 
97 See, for example, Taylor v. Official Assignee of Bowles, NZLR, 1886, V; Toward v. Ogg, 

NZLR, 1895, XIV, p.306; Maxwell v. Dunn, NZLR, 1891, XI. 
98 The legislation in New Zealand as in England raised questions about what constituted a gift 

between husband and wife. This is addressed specifically in McGrath exparte Official Assignee, 
NZLR, 1897, XVII, pp.646-65 and discussed by Holcombe, p.221. 
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The new legal marriage regime offered new possibilities to some women, 
while maintaining much of the structure of the common law. What had not 
changed was spelled out most clearly in an 1888 case upholding a ruling of the 
Licensing Act, which held that a married woman could not hold a licence as a 
publican in her own name." Margaret Roche's right to hold a licence to run her 
own hotel, the Gridiron Hotel in Dunedin, was challenged by a Grand Secretary 
of the Grand Lodge of the New Zealand Independent Order of Good Templars. 
In coming to a decision the judges had to grapple with the issue of what the 
Married Women's Property Act had and had not changed. A.S. Adams, speaking 
for the Solicitor General, set out what he believed to be the law of husband and 
wife in the wake of the 1884 Act. He assured the court that a married woman 
could not hold a licence. She could not 'dispose of her personal liberty without 
her husband's consent'. The husband still chose the couple's domicile. 'She is 
under the dominion of her husband The married women's Property Acts have 
not affected married women's status, but only their separate property'.100 

The dismantling of the unity of husband and wife was clearly limited, even in 
the case of wives' new rights to control their own property. While the general 
disabilities of coverture remained, there were modifications in other areas of the 
law as well. A major one was the assumption, built into the common law, that 
husbands could easily coerce their wives — either out of their property or into 
illegal acts. The English laws that New Zealand had inherited with colonization 
assumed that women had to be protected from the potential coercion of their 
husband in a number of areas. Two that merit closer examination are in the 
question of conveying real property, and in committing crimes. Conveyancing 
laws from the English Fines and Recoveries Act of 1833 in force at the time of 
settlement, through the various Acts passed in New Zealand from 1842 until 
1884 specified that a married woman had to be examined separately from her 
husband in any transfers of her real property."" A judge or specially appointed 
commissioner was to question her 'apart from her husband, touching her 
knowledge of such deed and shall ascertain whether she freely and voluntary 
consents'. The person examining her had to specify on the deed that he had taken 
the acknowledgement. Ironically, she also needed her husband's permission to 
alienate property.'02 

99 In re Roche, NZLR, CA, 1888, VII, pp.206-29. See also Calendar v. Allen, NZLR, 1888, VI, 
pp. 436-43. 

100 In re Roche, p.217. 
101 Holcombe. p.21; Salmon, Women and the Law of Property, p. 17 sets out the quite different 

procedures in various American colonies. In the Southern States women were given private 
examinations. In Connecticut, Massachussetts and Pennyslvania they were not. The procedure to be 
followed in New Zealand was set out initially in the Fines and Recoveries Act, sections 79-80; 
simplified in An Ordinance to facilitate the Transfer of Real Property and to simplify the Law relating 
thereto, 5 Vict., 1841 -2, section 51. The Conveyancing Ordinance Amendment Act, 1860, 24 Vict., 
1860, No. 16, hinted at problems that may have been caused by using the English Fines and 
Recoveries Act. Section 14 specified that any 'Judge of the Supreme Court of New Zealand within 
his judicial district' could take acknowledgements of married women for deeds they were executing. 
The importance of separate examinations of married women is reasserted in The Land Registry 
Amendment Act, 1861; The Land Transfer Act, 1870 and The Trustee Act, 1883. 
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Such examinations were unneccessary when wives could own and control 
their own property in their own right — as femes soles rather than femes covertes. 
This, as we have seen, became the situation for more and more categories of 
married women across the nineteenth century until after 1884 all women were 
expected to be able to act without their husbands. Up until the very last debate 
this worried some members of the House. Quite realistically J.W. Thomson 
believed men would still try to coerce their wives. 'If the wife keeps her own 
purse, and if the husband requires the money, will the husband and wife live 
happily together? I think they would not, and the probability is that for the sake 
of peace the woman will give over her money to the control of her husband.'103 

Even Mr Stewart, who was generally in favour of the Bill, feared that it would 
create new kinds of injustice for women, as husbands might 'on certain 
occasions, overpersuade their wives and get control of their property, and 
squander it more readily' than was possible under existing legislation.104 

The law, however, had changed. Conveyancing practices and other legislation 
or jurisprudence touching married women's disabilities and rights had to be 
reshaped. An amendment to the Property Law Consolidation Act in 1885 
eliminated the necessity of married women formally acknowledging deeds from 
1885 on. The same year the new Land Transfer Act specified that married women 
were to be deemed femes soles for the execution of instruments — and, just in 
case this was not clear, specified that neither an examination, nor the husband's 
signature was necessary. Women who married and held land were, however, 
expected to inform the Registrar of Lands about their marriage, giving details of 
who their husband was.105 

In questions surrounding criminal law the modifications made to this pre-
sumption of coercion were equally striking. Until the 1880s some jurists went so 
far as to argue that 'if a woman commit theft, burglary, or other offences against 
the law of society by the coercion of her husband, or in his company, which the 
law construes as coercion, she is not guilty of any crime, being considered as 
acting by compulsion and not of her own will'.106 Legal authorities were not 
agreed about the crimes from which this presumption of coercion might absolve 
a married woman.107 By the later decades of the century, however, the doctrine 
of marital control was being dismissed by English and New Zealand lawyers and 
judges. The revised 1893 Criminal Code of New Zealand, apparently based 
closely on the English one, explicitly stated that 'no presumption shall be made 
that a married woman committing an offence does so under compulsion only 
because she commits it in the presence of her husband'.108 
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As with the other ways in which married women were gradually being 
accorded responsibilities and rights, it took a while until it was clear just what 
these were. Two cases occurring late in the nineteenth century give some idea of 
the changes, of how the concept that women could act independently of their 
husbands was only slowly accepted, and of the difficulties it posed to judges. In 
1894 Emma Howard was accused of keeping a bawdy house. She apparently 
lived with her husband and three children on Princes Street in Hawera. There was 
an outhouse at the back where she was said to be in the habit of inviting men, 
having 'connection with them there, and received money from them'.109 Judge 
Kettle had had trouble with the jury. Although he had carefully explained that 
there was no evidence whatsoever that the accused was acting under the coercion 
or compulsion of her husband they decided that she was. Convinced he could not 
ignore the verdict of a jury he had acquitted her, but on the request of the Crown 
Prosecutor sought the opinion of the Court of Appeal. The judges agreed that 
such coercion could no longer be asserted under the new Criminal Code, but 
agreed that Kettle was right to uphold the finding of the jury. 

Annie Brown had no such luck. A year later she and her husband were put on 
trial for giving an abortion — or, in the words of the case for 'intent to procure 
the miscarriage of a certain woman'. The two had clearly co-operated. Mr Brown 
performed the abortion. Annie nursed the woman before and after and took away 
the instruments and the foetus. Brown asked for the money, Annie had collected 
it. At no time, however, do they appear to have been with the woman at the same 
time. The issue upon which Chief Justice Prendergast wanted clarification was 
whether the 'old doctrine' of coercion by the husband had been completely 
abolished or not, and, more specifically, whether jurisprudence recognized 
coercion by a husband when he was not physically in her presence. Had the judge 
decided that Annie Brown's husband could coerce her, even when he was not in 
the room, she would have been acquitted. Under the previous law, Judge Conolly 
explained this would have been the case. 

In Annie's defence her lawyer trotted out the old law of husband and wife. 'The 
accused could not, as a feme couverte, conspire with her husband . . . in as much 
a s . . . husband and wife are in law one person only . . . presumed to have but one 
will'. The new criminal code of 1893 had not, he suggested, changed the 
common law rule that a husband and wife cannot conspire. All defences at 
common law not explicitly dealt with in the code remained. Prendergast 
dismissed this plea as 'ingenious', asserting that, in his opinion, 'the common-
law excuse of coercion by the husband is no longer available to the wife' . 
Speaking for the Crown, Gully and Gray confirmed this — the doctrine is 
'entirely artificial' and 'against the modern authorities'.1,0 By the 1890s, the law 
officially held a married woman responsible for her own crimes, even if her 
husband was present, unless there was evidence of violent coercion, although 
recalcitrant juries might continue to think otherwise. 

The legal fiction of the unity of husband and wife was not totally eliminated, 

109 Regina v. Howard, NZLR, 1894, XIII, p.621. 
110 Regina v. Annie Brown, NZLR, 1894, XV, pp. 19-38. 
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but bit by bit over the century, changes were made, each one carving out small 
areas within which wives were considered autonomous agents. Some changes 
occurred prior to the Married Women's Property Act; others were made 
necessary by it. Those that posed the greatest blow to old ideas were those which, 
as in the question of coercion, dealt with what a husband and a wife had a right 
to do to or with each other. To illustrate the changes I shall focus briefly on three 
issues: the rights of a married woman to appear in court without her husband, 
when a wife could give evidence against her husband and, finally the question 
of whether a wife could steal from her husband.111 Each of these were areas where 
the common law had maintained the unity of husband and wife. 

Under the common law a wife had not been able to appear in court for herself. 
Only if she had a settlement giving her feme sole status could she act independ-
ently. More often a trustee or 'best friend' appeared for her. Usually, as in the case 
of the Balls, with whom this essay opened, the husband appeared for his wife. 
Yet, in 1879, costs in an adoption case were awarded to Esther Middleton, a 
married woman who had appeared in court without her husband. The plaintiffs 
tried to appeal, arguing that as a married woman she could not lawfully appoint 
her own attorney and had no legal status to enforce payment. The court upheld 
the award, arguing that as the petitioners had treated her as a feme sole, she could 
receive money as such."2 Each successive Act that extended the right to act as 
a feme sole to new categories of women, enlarged the proportion of married 
women able to appear without their husbands. After the the Act of 1884 married 
women became autonomous legal agents, but only regarding their property. The 
novelty required some sorting out in the courts. In an 1885 case a married woman 
was sued for unpaid taxes. Much of the discussion hinged around the question 
of whether Mrs. McDonald could really be sued for these taxes without being 
joined by her husband. Yes, Judge Williams decided 'this is the only effect of the 
Act' for as a woman with separate property she could have been proceeded 
against prior to the act to the extent of her property, but only through her 
husband.113 

The common law maintained that no-one could be compelled to testify against 
themselves. Hence, for as long as a husband and wife were viewed unequivocally 
as the same person, they could not testify against each other."4 Such a rule was 
not only unjust, causing problems for women, it also made it difficult to convict 
either spouse in many situations. In 1876, for example, it was ruled that a wife 

111 Another issue I do not deal with here for lack of space is the right of husbands and wives 
legally to convey property to each other, which was impossible under the common law, but possible 
in equity. The possibility of conveying both real and personal property to each other was acknowl-
edged early — in the conveyancing ordinance passed in 1842. This was reaffirmed in 1883 in The 
Property Law Consolidation Act, 1883, which specified that the equity rule of England regarding 
contracts should be followed and re-affirmed the need to take acknowledgements from married 
women. 47 Vict., no.29, see especially sections 9, 22, 36, 47, 63, 68, 83, 85 and 87, which cover 
marriage settlements and conveyancing by married women. 
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was not a competent witness to prove a charge of rape committed upon her by 
her husband before marriage. In this case the fact that they had voluntarily lived 
together after the marriage was important to the decision."5 Gradually over the 
second half of the century specific situations were designated when such 
testimony could be taken. In 1875 the rules concerning evidence in court were 
changed so that in cases of adultery a husband and wife could testify against each 
other, although they could not be compelled to do so.116 A year later legislation 
allowed wives to be summoned and examined when their husbands went 
bankrupt and determined that they could be imprisoned if they refused to do so 
or to produce the neccessary books.117 When the Destitute Persons Act of 1877 
was rewritten in 1886 it was made clear that husbands and wives could testify 
against each other in any proceedings taken under the Act, and that they could 
be compelled to give evidence, except as defendants.118 Similar provisions were 
made in an amendment to the Factories Act passed in 1894.119 Finally in 1894 
further rewriting of the Indictable Offences Summary Jurisdiction Act specified 
that the consent of the husband or wife of an accused person was necessary if they 
were to be called as a witness, unless it was in a case where husband or wife could 
be compelled to give evidence, or where one spouse was charged with an offense 
against the other.120 

The same act recognized theft between husbands and wives in specific 
circumstances. As long as spouses were cohabiting there could be no theft. On 
the other hand, if they were living apart the the law recognized either party as 
guilty if they fraudulently took or converted 'anything which is by law the 
property of the other in a manner which in any other person would amount to a 
theft'. By the end of the century, Mrs Watson would have been found to have 
converted from her husband. And, Mrs Ball, the companion who in sisterly 
solidarity had helped her take the box of household plate, board the train and then 
the boat, and head for England, might also have been found guilty of theft. For 
the same Act stated that anyone helping a husband or wife take anything, that 
among others would be seen as theft, would be so guilty even when the spouses 
were living together.121 On the other hand, had she possessed no separate 
property herself, she could not have been held liable. She would still have to have 
been sued through her husband. 

The colonization of New Zealand occurred at a time when feminists in the 
United States and England were organizing to question both the civil death that 
went with marriage under the common law and women's lack of political rights. 
Women in New Zealand profited from the changes that resulted from feminist 
pressure in England. Yet the absence of an organized movement in the colony 
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meant women had little say about the content of laws that changed the legal rights 
of married women between the 1840s and the 1880s. 

New Zealand women were subject to the common law and many were aware 
of the attempts to change it. Initially only a limited number of categories of 
women were able to avoid the constraints of common law coverture. Single 
women who had never married and widows had always been considered/ewes 
soles as far as their property was concerned. Maori women, who had not become 
entangled with colonial society either by marriage to a European or by their land 
being dealt with outside the Maori Land courts, and wealthier women, whose 
families or husbands had the knowledge and money to tie up property for them 
in marriage settlements made prior to or during their marriage, could avoid some 
of the limitations of coverture. 

From the 1860s on concern about high rates of desertion in the colony and 
recognition of the fact that cruelty and drunkenness were realities of married life 
for some of the population supported the idea of legislation allowing women to 
seek court orders, giving them power to deal with property as femes soles from 
the moment of marriage breakdown. New Zealand's early legislation in this area 
offered the potential of greater protection to wives in cases of marriage break-
down than was the case in England before 1870. It parallelled the early 
innovative record of some of the colonies of British North America, especially 
maritime colonies, which were in many ways socially and economically simi-
lar.122 Such legislation served several functions. It reinforced the idea that men 
should provide for their wives with maintenance payments. And it ensured that, 
if a woman did manage to support herself, her husband could not come back to 
take her property — thus rhetorically placing the burden of her support on her 
own shoulders, rather than on public charity. 

Between 1870, when England passed its first married women's property Act, 
and 1884, New Zealand's law in this area fell behind that of England and of many 
American States, where feminists were actively pushing for change. The Act of 
1884 was a virtual copy of England's 1881 legislation, and incorporated both its 
strengths and weaknesses. The right of wives to own and control their own wages 
and property was important, and probably changed more women's lives than the 
right to vote. However, as in other common law jurisdictions, the new bill 
retained the idea of separate property that derived from practices within equity, 
rather than taking a more revolutionary path which would have given married 
women the same rights to property as men or unmarried women. As a result, 
married women became legal beings only to the extent that they possessed any 
separate property.123 

Despite these limitations the transformations in married women's rights to 
their property and wages did constitute 'a very great change in the ties of 
matrimony', as George Whitmore argued in the Council in 1882124 — if not the 

122 Backhouse, 'Married Women's Property Law", p.337. 
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'complete revolution in the institutions of society', that Lord Cairns claimed they 
promoted in England.125 They were more than 'a paternalistic response to the 
social problem of wife desertion', as the only investigator who has studied them 
in any depth in New Zealand has suggested.126 Certainly, some defenders 
couched their support in the language of protection. Others proclaimed a liberal 
equality that worked in legal discourse but had little counterpart in the realities 
of sexual divisions of labour and inequalities in the economy. The language of 
equality expanded into other areas of the law. Whereas early destitution Acts had 
made deserting husbands responsible for supporting their wives and children, 
from the 1880s on 'parents' were named instead.127 Husband and wife were made 
interchangeable in legislation regarding bankrupcty and life insurance.128 In the 
eyes of the law, husband and wife were no longer completely one. In some 
legislation they were treated as equally responsible, if not equally liable. 

This new language of equality, limited as it was, existed in a system charac-
terized by inequalities of sex and class as well as race.129 It was framed in a way 
that perpetuated those inequalities to some extent. Women inheriting property 
from parents, or with husbands desiring and able to set aside money for them, 
were most likely to profit from the changes. But so, too, could any wives of men 
who were not good providers and who, for one reason or another, had to earn their 
own living and might have good reason to keep it separate from their husband's 
income. Thus, while the changes wrought in the laws surrounding husband and 
wife probably did little to revolutionize the lives of that majority of married 
women who brought no property into marriage and earned no money while 
married, they did improve the range of possibilities existing for wives. 

And, they were part of an overall shift in the way marriage was viewed by the 
law that inscribed elements of feminist demands in the legislation of this country, 
as of others. The idea that women could be owners of property was, as Mary 
Poovey has suggested, subversive to the dichotomies identifying males with 
ownership and females as unable to own and, therefore, non-subjects.130 The very 
fact of being acknowledged as owner of one's own property, household goods 
or wages was a revolutionary step, whose impact must have extended unevenly 

125 Cit. Shanley, p. 119. 
126 Paver, pp.1, 28. 
127 Compare the Destitute Persons Ordinance of 1846 (10 Vict., no.9), with The Industrial 

Schools Act, 1882, which specified that a 'parent' was to contribute to the maintenance of children 
in industrial schools if they could (section 33), or the Act to Amend The Destitute Persons 1877 
Amendment Act, 1884, (47 Vict., no.26), which specified that should a 'father or mother desert 
children under the age of fourteen years or leave them without or fail to provide them with . . . support' 
it was a misdemeanour (section 4). Similarly provisions for spouses dying intestate were equalized 
in the Act to regulate the Distribution of the Separate Property of Married women dying intestate, 
1885, which specified the proportions to go to the spouse and the children. 

128 Bankruptcy Act, 1892,56 Vict., no.24, section 5; The Government Life Insurance Act, 1888, 
52 Vict., no.30, specified that all provisions applying to husband now apply to widower, wife and 
widow. 

129 See, for example the exclusion of Asiatics from the Old-age Pensions Act, 1898, 62 Vict., 
No. 14, section 74. 

130 Poovey. pp.78, 80. 



66 BETTINA BRADBURY 

beyond the courtroom doors and beyond the discourse of the law. The modifi-
cation of coverture opened up fissures in the legal fiction of the unity of husband 
and wife that women could and did exploit. 

In New Zealand one of those was the question of suffrage. Lee Holcombe has 
suggested that in England the 'success of the campaign to win reform of the 
married women's property law caused the death of the women's suffrage 
movement'.131 Mary Shanley, in contrast, argues that, by undercutting coverture, 
the married women's property Bills made it more difficult to exclude women 
from suffrage in the future.132 It would clearly have been both divisive and 
illogical to conceive of female suffrage as long as one group of women had no 
legal existence and no generally recognized right to property on which to base 
their right to vote.133 These two issues were not separate in the demands of 
feminists elsewhere. Nor were they for New Zealanders. They were linked 
frequently in the debates over married women and property during the 1880s. 
And they were linked for feminists here as elsewhere. In 1898 Mary Ann Muller, 
considered by many to be New Zealand's first feminist, wrote to Kate Sheppard 
saying what 'atriumph' it was 'to obtain the suffrage'. She added, however, 'The 
Married Women's Property Act was to me even greater, for I had suffered 
greatly. The effort will give us a freedom thousands have yearned for'.134 
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