Tangata Whenua and
Enlightenment Anthropology
IN THE NINTH CHAPTER of The Decline and Fall of the Roman Empire,
published in 1776, Edward Gibbon wrote about the condition of the German
forest peoples as they had been described by Tacitus and as they perhaps were
two centuries later, when they began invading and settling in the Roman
provinces. He employed language and a concept which are not what we mean
when we use the term tangata whenua, but nevertheless tell us something about
a literal meaning which the phrase could bear and the processes by which it has
acquired the quite different meanings which it has for us.
There is not anywhere upon the globe a large tract of country which we have discovered
destitute of inhabitants, or whose first population can be fixed with any degree of
historical certainty. And yet, as the most philosophic minds can seldom refrain from
investigating the infancy of great nations, our curiosity consumes itself in toilsome and
• disappointed efforts. When Tacitus considered the purity of the German blood, and the
forbidding aspect of the country, he was disposed to pronounce those barbarians
Indigenae, or natives of the soil. W e may allow with safety, and perhaps with truth, that
ancient Germany was not originally peopled by any foreign colonies already formed into
a political society; but that the name and nation received their existence from the gradual
union of some wandering savages of the Hercynian woods. To assert those savages to
have been the spontaneous production of the earth which they inhabited would be a rash
inference, condemned by religion and unwarranted by reason. 1

In the last sentence Gibbon was of course dismissing the idea that any human
group could have been spontaneously generated by seeds of life latent in the earth
of the area which they subsequently populated; that they could have been
indigenae, autochthonoi, earthborn, gigantes or giants. Spontaneous generation
was an ancient rather than a modern idea, and Gibbon had modern reasons for
repudiating it; these reasons were, however, complicated and problematic.
Before I consider them, it is desirable to make a philological point. To use the
term tangata whenua does not commit us to an affirmation of autochthony, which
would indeed be ridiculous in the context of an island group in the southwest
Pacific Ocean; but it does, as most sympathetic readers have believed, affirm
something important by way of the plurality of meanings conveyed by the word
whenua, which is understood to mean both land and placenta, thus making the
land a birthplace and a source of identity. By setting up this verbal association
1 Edward Gibbon, The Decline and Fall of the Roman Empire, I, ed. J.B. Bury, London, 1909,
I, p.234.
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of land and birth, we proceed to say that the term tangata whenua does not entail
the literal statement that the tangata are autochthonoi or gigantes, but rests upon
a metaphor: that is, a poetic, rhetorical or dramatic statement that there exists a
close andrichrelationship between the meanings of land and birth, and that there
can exist between a people and its land a similarly rich relationship, which can
serve as a basis for a claim of right. The richness and the relationship are
discovered by exploring the ways in which the metaphor operates in language or
discourse; but there exists also a politics of language, by some of the norms
prevalent in which we are entitled to say that a metaphor is itself entitled to be
respected but not to be privileged — that is, that there are boundaries to its
authority. The politics really begin once we attempt to establish what these
boundaries are, and who has authority to determine them.
This question cannot be absent from our minds while I explore that language
context in which Gibbon wrote the paragraph I have quoted, language in which
eighteenth-century Europeans discussed the relations between the formation of
human groups and the land which they occupied. Why did Gibbon find it
necessary to affirm that the German forest dwellers were not indigenae, not tangata
whenua in the literal sense, that they were not physically or biologically
generated out of the soil from which they were found occupying? The notion of
autochthony was Greek or Roman, a blend of mythology and Epicurean
naturalism, and he did not need to repudiate it as a belief widely held in his own
time. He did need to consider it, however, because, like other Greco-Roman
ideas caught up in Peter Gay's 'rebirth of modern paganism', it became
prominent as a possible but unacceptable alternative in the wake of repudiation
of a Judeo-Christian paradigm which had hitherto been used to explain the
history of the human race. The paradigm repudiated was of course that of the
Mosaic chronology and the Noachic genealogy; but it is important to realize that
though it had been repudiated, it had not yet been replaced, so that the
philosopher was in danger of adopting other hypotheses, such as that of
autochthony, which were equally unsound.
The repudiated paradigm affirmed the descent of the human race from a
single human pair; less Adam and Eve, in this case, than Noah and his wife, who
with their progeny had survived the universal deluge. In this part of Gibbon's
chapter on the Germans he has been engaged in deriding and dismissing the
mainly Renaissance genealogies, which elaborately traced the ancestors of
existing peoples back to the sons of Noah and divided the human race into
Hamitic, Semitic and Japhetic iwi and waka. It is possible to make this paradigm
sound ridiculous, and it is an interesting comment on our culture that we still feel
some conventional obligation to do so; needless to say, the historian is not
concerned to show that belief systems are ridiculous, but to discover why they
were not ridiculous once. The Noachic paradigm had had certain characteristics.
It had made the human race a genetic unity, descended from an original human
pair. It had precluded as un-Christian the Greco-Roman doctrine of autochthony,
the notion that separate human groups might have been independently generated
by the workings of local biophysical conditions. With its repudiation such
notions might recur; but autochthony, said Gibbon, was a concept 'condemned
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by religion and unwarranted by reason'. Did it follow that the philosophes were
intent on maintaining the unity of the human race? Gibbon does not enter upon
the question, but on the one hand it is easy to see from his text that he wished to
adopt the perspective of Buffon —whom he greatly admired—and consider the
human race as one among the many animal species populating the planet. How
these species had originated and how they had come to be distributed were
questions to be asked. On the other hand, Gibbon was certainly aware of the
writings of Voltaire, who in the Essai sur les Moeurs had effected the decisive
repudiation of the Noachic genealogies, and had proceeded instantly to suggest
that the human species was genetically differentiated into sub-species: that the
Lapps were a different kind of human animal from their Scandinavian neighbours,
that the sensory organs of Chinese were differently formed from those of
Europeans and that their cultural and even intellectual capacities were different
in consequence. Gibbon was not immune from this kind of thinking, predictably
enough when writing about sub-Saharan Africans; it was much easier in his and
many previous generations to be anti-Hamitic than anti-Semitic, though he
continued to despise Jews even after abandoning Christian anti-Judaism. But he
mistrusted Voltaire on nearly every subject, and a number of recent scholars —
S.A.M. Adshead, Rolando Minuti, and myself 2 — have examined his deep admiration for Joseph de Guignes, whose great history of Eurasian nomadism had
been so incessantly derided by Voltaire. De Guignes had seen his Histoire des
Huns, Turcs et Mogols as uniting Roman, Arab and Chinese history in a single
• narrative and so as restoring human history to the unity which Voltaire had
sought to destroy. To this end, de Guignes was prepared to uphold the Noachic
paradigm and insist that the Chinese were a Hamitic people, an offshoot of
Egyptian civilization rather than a stock emigrating direct from the plains of
Shinar after the fall of the Tower of Babel. The minor problem of autochthony
was now caught up in a larger subject: how to write human history on postbiblical assumptions. It is clear by now, however, that if the history of the human
race were to be traced from a single point of origin, whether the Garden of Eden
or the Olduvai Gorge, it must be a history of diffusion and migration, in which
the concept of a tangata whenua must have the status of a metaphor. It is the
prehistory of that metaphor which next requires to be studied, and doing so will
enable us to understand it much better than will concentration on the rather barren
concept of autochthony.
Biblical history supplied a moment from which the history of human
diffusion could begin: not so much the departure from the Ark as the dispersion
of the peoples from Shinar, following the confusion of tongues at the fall of the
tower erected by Nimrod grandson of Ham. This was a third Fall of Man,
preceded by the deluge and the expulsion from the garden. Nimrod the great
2 S.A.M. Adshead, 'China a Colony of Egypt: an Eighteenth Century Controversy', Asian
Profile, 12,2 (1984), pp.113-127; Rolando Minuti, 'Una storia di lupi e di tigri; i Tartari nell' Essai
sur les Moeurs de Voltaire', Archivio di Storia della Cultura, III (1990), pp. 125-164; J.G.A. Pocock,
'Gibbon and the Idol Fo', in David S. Katz and Jonathan I. Israel, eds, Sceptics, Millenarians and
Jews, Leiden, 1990, pp.15-34.
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gazebo built and convicted was of guilt; Dante depicted him as a Titan, one of
the giants in the earth in those days; and his progeny, divided less by pedigree
than by language, wandered away to begin the repeopling of the earth. It was to
be their vagrant and migratory history of which Enlightened anthropology (even
in its post-biblical form) chose to make most, but their function in the Mosaic
scheme was as background to the distinction between the seed of Abraham, Isaac
and Jacob, whom the Lord chose to make his people by covenant, and the rest of
mankind, the Gentiles, who lived by reason and nature alone. Sacred and natural
history were now clearly differentiated, but it was the former which was
authoritatively written; as the annals and genealogies of Babylon, Chaldea,
Greece and Rome became known — those of Egypt remaining buried in
hieroglyphic and hermetic—they were integrated with the biblical narrative in
the great Renaissance science of chronology, of which none dares write the
history. Voltaire's Essai is the major blow struck at this system; he moved the
chronology centre stage to displace that of Moses, after which he had no further
need of the Chinese and dismissed them as a biologically alien race. There
existed already an alternative scheme for writing the natural history of the
Gentiles, one not so much incompatible with Mosaic history as structurally
discontinuous with it: that supplied by natural jurisprudence. We move now out
of the biblical paradigm into that in which the natural history of society is written
as part of the search for its natural law, and the history of any particular society
becomes the history of its jurisprudence, its land tenure and its property.
Any nervous agnostics who may be lingering among us may be glad to know
that I am getting out of sacred history and the Book of Genesis, and into the
strictly secular, theoretical and eventless history of the state of nature and the
origins of civil government. Yet the two have some important features in
common. In the early seventeenth century, Western European theorists of
natural law were turning towards theories of natural right,3 and to that end were
constructing the concept of a state of nature, a primeval condition of human
existence in which individuals were depicted as without rights, without
mechanisms of distributive justice, and without civil government. This condition
was individualist and anarchic; solitary humans were imagined moving in an
environment defined as the earth's surface as yet unappropriated — as the
wanderers from Shinar might have found it in the age following the universal
flood—with the effect that the individual preceded property, and any system of
institutionalized values must be the effect and consequence of appropriation.
From appropriation followed property, from property rights and from rights,
government. Appropriation could only be carried out by the solitary individuals
(and their nuclear families), imagined roaming in the state of nature; yet the more
carefully the individual was defined in terms of his property, his rights and his
appropriation, the more clearly it followed that the individual who had not yet
appropriated was not yet fully an individual or fully human. We reach the point
of origin from which developed all the ideologies which presented various
tangata whenua as less than human, because their manner of living in the earth
3 Richard Tuck, Natural Rights Theories: their Origin and Development, Cambridge, 1980.
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did not conform to the extremely individualistic West European model of
appropriation from a state of nature.
This is the paradigm of possessive individualism, which I suggest we should
not be too hasty to associate with early phases of the development of capitalism,
though it is important to know when and how that association occurred. My late
friend C. B. Macpherson4 caused unnecessary trouble, I believe, by telescoping
'possessive' with 'accumulative' and 'accumulative' with 'bourgeois'; by
associating these ideas prematurely. If we look at the paradigm of appropriation
from the state of nature, the two things we ought first to notice are that it was
constructed by jurists and that the technology it presupposes is that of the heavy
plough. The latter turns up baulks and headlands; it demarcates tenure in the act
of cultivation; it is as phallic as you like to make it; and it means that any primeval
law must take the form of social arrangements which cross from one man's
furrow into his neighbour's, a step of much magical significance in both
primeval law and primeval anthropology. We are concerned here with the myth
of the plough, and I will not pause to examine its reality. As for the first half of
the imagined paradigm — the image of the jurist seated on his bench with the
ploughmen or their exploiters standing before him — the point I want to dwell
on is Alan Macfarlane's point, if you like: that the courtroom was the theatre in
which possessive individualism was shaped long before the market was imagined replacing it.5 Roman and feudal jurisprudence alike took it for granted that
the proprietors who came before it to adjust disputes would be individuals, Gaius
and Titius, seigneur and vassal, neighbour and neighbour; not the communities
or agnatic kin-groups who were imagined and acknowledged by jurisconsults
only in the nineteenth century. They arranged these litigant individuals in
adversarial relationships, plea and counter-plea, challenge and response, conflict
and resolution, on which each and every image of the state of nature, the origins
ofjus meaning right and jus meaning authority, and the transition to the state of
civil government has quite unmistakably been formed; and they established all
these images at the existential centre of the Western sense of what an individual
is. I recall thinking a few years ago, when debate about Maori sovereignty was
particularly active, that it might be important to remember that all early-modern
Pakeha political philosophy is about land rights and sovereignty, and that all
early-modern theory of sovereignty originated as a theory of civil war; he
whenua i mate ai te tangata is sound doctrine in both languages. The debate then
going on with representatives of the tangata whenua was a debate as between two
modes of occupying land and acquiring rights, and this paper is about the
acquisition of hegemony by one of them: about the growth of a Pakeha discourse
and sense of individuality from which the tangata whenua were all too easily
excluded.
I have been arguing that this discourse of possessive individualism is a great
deal older than market relationships, and can be found implicit in both feudal and
Roman jurisprudence; law, I claim, is one of its principal sources, and this could
4 C.B. Macpherson, The Political Theory of Possessive Individualism, Oxford, 1967.
5 Alan Macfarlane, The Origins of English Individualism, Cambridge, 1979.
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raise interesting questions about the relatively higher salience of law in RomanWestern than in Confucian-East Asian civilized discourse. But the next step is
to trace the discourse of individualism to times before Roman jurisprudence, and
discover it in the thought of both polis and epic. There is, after all, something
anticipating the jurists' state of nature in Aristotle himself; pre-polis and preHomeric humanity, he tells us, was made up of Cyclopes, wandering giants like
Polyphemus in the Odyssey, ruling their nuclear families and knowing no law
common to themselves. It is the myth of primeval individualism once again, and
raises the problem of how these radically autochthonous savages can be
imagined into an association which will make them human and supply an origin
for the polis. But the polis did not invest this primeval-individualist myth of its
own origins; Polyphemus himself was invented in an epic world more heroic
than political, and I wish I knew the ideological history of the Homeric
imagination well enough to know why he was invented. If we generalize our
perception of epic and look at a set of archetypal myths on which Aegean,
Mediterranean and European imagination is founded, we find them in every case
radically individualist. They start with the expulsion from a paradise, the
confusion of a language, the fall of a city; and the creative initiatives are taken,
very often unwillingly, by exiles like Adam and Nimrod, fugitives from justice
like Cain and Orestes, seaborne wanderers like Noah, Odysseus and Aeneas.
Even the great covenants with the Lord, on which Israel is founded and ends by
including us all, are entered into by a warrior people nomadic on the margins of
a river-valley empire which entertains the false belief that heaven and earth are
at one. Hebraic and Hellenic man sets out from a circle already broken, from a
state of nature rather than from any natural oneness with his whenua. And of
course all this is as masculine as the words I have just used: masculine, heroic,
patriarchal and barbaric; there is a 'we' who do not originate in the great archaic
civilizations founded on myths of cosmic unity. We have to recognize that this
masculine imagery is very deeply ingrained, and that to modify it is not the same
as to reverse it. The anti-patriarchalist and anti-classical historian (and Canterbury
graduate) Patricia Springborg is trying to put Egypt and Mesopotamia, the Two
Lands and the Two Rivers, back at the centre of our historical consciousness;6
one wants to wish her much success, but at the same time to ask whether it can
— or even should — be more than partial. It was at Canterbury, in 1945, that I
must have heard Karl Popper launch his indictment of Plato for aiming at
regression from the Open Society to the Tribe; and the Open Society has not done
badly since then (though greatly at New Zealand's expense) in the civil wars of
humanity. The debate about the fractured gourd may have to continue as a
dialogue between two ideologies — that of the tangata whenua, that of the state
of nature and the social contract.
Beginning at the end of the seventeenth century, the various movements we
group together under the name of Enlightenment continued to operate the
6 Patricia M. Springborg, Royal Persons: Patriarchal Monarchy and the Feminine Principle,
London, 1990; Western Republicanism and the Oriental Prince, Cambridge, forthcoming.
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historical paradigm supplied by natural jurisprudence, but under historical
conditions which have been in need of redefinition. There has been, and is still
indignantly defended, a historical schema which depicts the uninterrupted march
of possessive individualism towards the collision with a socialist antithesis; but
— f o r reasons only loosely connected with the planetary disasters befalling that
antithesis — this schema has been challenged by another, which depicts the
Enlightened image of the possessive individual as distracted between two
models, the one ancient and the other modern. On the ancient or republican side
of the diptych stood the virtuous citizen of Greco-Roman antiquity, proprietor
of his land and his weapons, supported by the labour of his slaves and household,
which supplied him with the leisure in which he might engage in either
contemplation or action; acting in a politics of direct encounter with his peers that
engaged his personality directly in the practice of the res publico or common
good; contemplating in a philosophical activity that permitted direct and immediate cognition of things as they were in their ideas or substances. On the modern
or commercial side stood the enlightened individual of what was called polite
society, proprietor of a fluid wealth as well as of land, which permitted him to
exchange money for services which he did not perform himself; at leisure
because he paid the state to hire professional soldiers and need no longer bear
arms himself, because he might take part in the election of representatives who
would do his self-governing for him, and because, whatever his own activity as
a producer or more probably a consumer, he was engaged in a multitude of social
transactions permitting a multitude of goods to be produced and exchanged by
a multitude of specialized skills. Ancient man's leisure gave him the freedom to
be himself; modern man's leisure gave him the freedom to diversify his
existence. Ancient philosophy meant the contemplation of the universe as
essential substance; modern philosophy meant the contemplation of the human
mind as its workings produced the infinite diversities of human culture.7
Antitheses of this kind led to the appearance of schemes of history in which
the progress of mankind was from simplicity and self-sufficiency towards
diversity and socialization. In these schemes the concept of self came to be
crucial and problematic. On the presumption that humans were social beings it
could be argued that the self was not sufficient, that an individual concerned only
to support himself could never be fully human nor fully an individual. On the
presumption that humans possessed and ought to realize unique personalities, it
could be perceived that the progressive diversification and specialization of
separate human capacities could lead to the disappearance of individuality, as the
self became deconstructed and absorbed by the sum of its social transactions. It
did not take the modern long to predict die post-modern; and the great antiphilosopher of the age, Jean-Jacques Rousseau, informed his fellow humans that
they were trapped between the extremes of savagery and corruption, with little
chance of realizing or maintaining a human capacity. The Enlightened scheme
of human progress contains ambivalence even when it looks most complacent,
7 J.G. A. Pocock, Virtue, Commerce and History, Cambridge, 1985; 'Edward Gibbon in History:
Aspects of the Text in The History ofthe Decline and Fall of the Roman Empire, in Grethe B. Peterson,
ed., The Tanner Lectures on Human Values, Salt Lake City, 1990, XI, pp.289-364.
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and we have to bear this in mind when considering what it did with the image of
the tangata whenua, the original individual born on the earth and living in it.
What they did with him — him, of course, though there was an increasing
volume of writings about the condition of women in the successive worlds he,
of course, had made — was to make him into the savage, the selvaggio, the wild
man of the woods, orang-utan or bushman. This figure was arrived at by
conflating the primeval individual of classical, biblical and jurisprudential
anthropology with the variety of food-gathering and hoe-digging cultures — if
we must lump them all together under a single description — which Europeans
had encountered since their oceanic permeation of the planet began around 1492.
Here of course is the point at which Western anthropology begins to commit
injustices towards the peoples we now think of when we hear or use the phrase
tangata whenua. The function of the term 'savage' was to establish the
presupposition that the inhabitants of cultures practising neither heavy-plough
agriculture nor monetarized exchange were living in the state of nature: that they
were solitary and feral individuals who had not yet reached the point of
establishing civil government by consent, and so lived either under no government at all or under that of despots, either primitive or oriental. Nimrod, the
mighty hunter before the Lord who had organized labour to build the first
ziggurat, neatly telescoped the two kinds of despot.
The function of the term' savage', then, is to establish the premise of primeval
individualism, and the function of the term tangata whenua is to undo it. The
concept of primeval, and of course possessive, individualism is importantly
double-edged; it proclaims that the origins of society lie in individuality, but at
the same time that individuality is underdeveloped without society. The first
humans, then, were not quite human yet; they were missing links, such as we still
search for in primate paleontology. The essential step into humanity was taken
with the acceptance of law and government, and it was premised that this step
could not be taken without the preceding or accompanying step of appropriation.
Without abandoning the doctrine in the least, Enlightened anthropology added
the premise that the step into humanity was taken with the acquisition of capacity
for exchange, commerce, specialization and diversification, and that it was this
which appropriation through the heavy plough either preceded or accompanied.
Theorists of this period were more likely to telescope agriculture and commerce
than to separate them. They even telescoped agriculture and urbanization to form
a semi-biblical equivalent of what we sometimes term the neolithic revolution
— where their still biblical chronology, by the way, allowed them to date it. Six
thousand years are quite enough for most of us.
This is why Gibbon observes that the German tribes were formed 'by the
gradual union of some wandering savages of the Hercynian woods'. He wrote
this in the context of an abandonment of the Noachic chronology and an
acceptance of Buffon's hypothesis that humans were an animal species, but these
steps are not really important in shaping the sentence quoted. Its essence lies in
the affirmation that the originators of any human culture must have been few,
must have been savages, and must have been wanderers; its equivalent in New
Zealand prehistory would be an accidental-voyage thesis; and means by this time
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existed of making these affirmations within the biblical and Noachic chronology. The biblical equivalent of the state of nature was as we have seen the
confusion of tongues, when the human race had suddenly found itself divided
into mutually incomprehensible linguistic subcultures, which had wandered off
in all directions to begin the repeopling of the planet. Since these subcultures had
been gentes, linearly descending groups whose genealogies could be remembered
and reconstructed, it was possible for Sir Robert Filmer or Jacques-Benigne
Bossuet to argue that they had been households under patriarchal authority, and
that the divinely-commanded chain of magistracy had not been broken at the
confusion of tongues; humans had never been reduced to the pure atomism of the
jurists' state of nature. But the argument from patriarchy could easily enough be
bypassed. Aristotle's Cyclopes are patriarchs in the sense that each dominant
male controls females and young, but they are capable of engaging in thoroughly
Hobbesian war between individuals for control of these assets, just like Jane
Goodall's chimpanzees at Gombe.8 The degeneration of Nimrodic man was, as
we shall see, towards a Hobbesian condition, but its starting-point was a gentilic
condition whose most important significance is the premise of human diffusion.
The gentes dispersing from Shinar were hapu and iwi regroupable into waka: the
three lineages of Ham, Shem and Japhet, survivors of the great accidental voyage
which had preserved the human race. 'Such things', wrote John Beaglehole,
'Geography and Navigation'. 9 The creation of whenua might come later.
The crucial premise here is that of vagrancy: the premise that a wandering
condition dehumanizes or must precede humanization. We learn this best — at
least I do—from a work of Enlightened jurisprudence and anthropology, which
Gibbon relied upon and used often, though it operates wholly within the Mosaic
and Noachic chronology: Antoine-Yves Goguet's De I'Origine des Loix, des
Arts et des Sciences10 (the precedence of law is important). As Goguet's gentiles
wander away from the confusion of tongues, they forget the arts of tillage and
pasture, and vagrancy is the reason why they forget them. As they wander
further, they forget the natural laws of society and morality and regress to a
miserable and Hobbesian condition; they may forget language itself— it seemed
possible in the Enlightenment that orang-utans were degenerate hominids who
had lost the use of speech—and when they reach the condition of the apparently
impoverished Patagonians, Kalaharians and Tasmanians glimpsed by voyagers
at the extremities of the southern continents, they may even reach the point where
cannibalism is normal. The belief that cannibalism was the ultimate departure
from nature, evidence of the ultimate desocialization and dehumanization,
accounts for the shock undergone by the Endeavour's company at encountering
it — whatever it was they did encounter — in Queen Charlotte Sound. If the
people practising it had been miserable and inarticulate cave-dwellers, it would
have been easier to bear; but they were sociable, communicative and friendly—
almost like the Tahitians — and anthropophagy among them was a deeply
8 Jane Goodall, Through a Window: my thirty years among the chimpanzees of Gombe, New
York, 1990.
9 J.C. Beaglehole, The Life of Captain James Cook, Stanford, 1974, p.714.
10 Original edition, Paris, 1758.
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disturbing anomaly to the Enlightened mind, almost like the Lisbon earthquake.
It is interesting to read in the journals how Banks and Cook set about invoking
hypotheses of protein deficiency and sympathetic magic to account for it.
Goguet's degenerative hominids finally turn around and set out on the road
back to humanity, recovering in its later stages the arts of pasture and tillage in
that order. The thesis that early humans had been herdsmen before they were
ploughmen, and ploughmen before they were merchants, was in the first place
a Greek and Roman speculation; its revival in Enlightened anthropology is
important to this story, precisely because pastoral nomads, for whom the whole
earth is one long paddock, do not look very much like tangata whenua, and in fact
serve to keep alive the premises of vagrancy and primeval individualism. Their
Japhetic ancestors in the old chronology, Gog and Magog, had been giants and
hunters in the earth like Nimrod. In the eighteenth century they had been restored
from myth to history by the Jesuit missions in China, whose translations from the
dynastic histories had revealed the global importance of Central Asian nomadism.
I have mentioned the role of Joseph de Guignes in shaping the work of Gibbon.
This is part of the background to the crucial role which 'the shepherd stage of
society' plays for Adam Smith and Adam Ferguson, but there is a problem here
which caused much trouble for Ronald Meek in writing his pioneer study Social
Science and the Ignoble Savage.11 For Goguet, and also for Gibbon, the shepherd
stage is not a crucial break with the hunter-gatherer condition, but rather a
prolongation of its savagery. The effect, or more properly the cause, is that for
them there are not four stages in the history of society but two: the one vagrant
and the other sedentary. Goguet, whose work is illustrated with handsome
drawings of heavy ploughs, insists that only as individuals became capable of
intensive cultivation and so of appropriating fixed points on the earth's surface,
did vagrant savagery begin giving way to sedentary civilization. Once farming
began, there was a social space, defined by the points which humans had made
their own; and across the space which separated and therefore joined these
points, social messages and transactions began to pass back and forth, with
infinitely greater sophistication than had been possible between migrant groups
of hunters and herdsmen. It was the stationary life that made civilization feasible,
and there was no essential difference between the farmland and the township.
Interchange of both material goods and social functions began to be possible, and
as a result there could be interchange of ideas and elaborations of language. Some
of the most interesting passages in Goguet, and others like him, are devoted to
the relations between poetry and law. The earliest songs, he thinks, were dooms,
the chants of lawgivers giving cadence, metre and assonance to law as a series
of mnemonic devices; and from this it follows that, as Goguet's title asserts, there
must be laws, verbalized rules for the regulation of social exchange, before there
can be arts or sciences, the expressions of the social relations which exchange
creates. It is the ploughlands which make all this possible, because they create
stationary and durable human groups between whom communication can be
continuous and self-elaborating; andfromthis hypothesis develops the argument

11 Cambridge, 1976.
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which later fermented into the debate over the poems ascribed to Ossian—could
complex messages be preserved through social time by oral transmission alone,
or was it absolutely necessary that there should exist some means of writing?
Gibbon takes a strongly (and I think consciously) anti-Ossianic line when he
asserts that because the ancient Germans lacked money and letters, the two
essential media of human communication, they could not be other than 'a herd
of savages', 12 deficient in both law and historic memory. His predecessor, the
Jacobite historian Thomas Carte, had, however, already studied Welsh bardic
poetry and reported that it contained a code of assonance and alliteration so
complex that it could serve as a mnemonic and transmit information from one
generation to another in stable and durable forms.13 The great methodological
debate between text and tradition had begun.
Money and letters. We are looking at a theory of society which telescopes and
equates agriculture and commerce, because arable exploitation stabilizes and
creates the social space across which relation, transaction and exchange become
possible. The invention of durable media of communication and exchange is the
next step, and the advent of money, though of far-reaching importance, is not a
conceptual break with what has gone before. Distribution and exchange are more
distinctively human even than production, and it will be linguistically proper to
call this a bourgeois theory of society, so long as we keep in mind that the term
bourgeoisie meant 'citizenship', the condition of having rights of membership
in an incorporated and law-governed human group, such as it was the function
of agriculture and the plough to create in schemes like Goguet's. The plough was
essential to this process, because it alone could create stable and durable families
occupying the same acreage and replenishing the earth with manure and the
society with culture. To think of pre-arable horticulture was to think of slashand-burn, of transient human groups making clearings in the forest and scratching
the ground with hoes for a while before moving on. They had not escaped from
the vagrant condition, and were no further from savagery — the hunter-gatherer
condition — than transhumant swineherds or grassland nomads were. When
Goguet thought of Egyptians and Phoenicians colonizing cyclopean Greece, or
Carte thought of Phoenicians and Romans landing in primitive Britain,14 they drew
the analogy with Europeans colonizing the tidewaters of forest America and
inducing the selvaggi (or tangata whenua) to come out of the bush and settle on
the margins of their plantations. So long as there was plenty of uncleared forest,
thought Carte, the natives could go walkabout, and resume the hunter-gatherer
existence, whenever they wanted to.
The presumptions of primeval individualism were still at work. The savage
was the pre-sedentary human, hampered by an incapacity for either production
or exchange from developing the laws, arts and sciences which were the codified
expressions of social relations, themselves essentially commercial. Agriculture
was the precondition of commerce, and commerce of civilization. A conse-

12 Gibbon, pp.235,238.
13 Thomas Carte, A General History of England...,
14 Goguet, I, pp.59-61; Carte, I, pp.25-6.

London, 1747,1, pp. 33-4.
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quence was the polarization of what Meek taught us to think of as four stages of
human history into two, with the hunter and shepherd relegated to vagrancy, the
ploughman and merchant to sedentary civilization. Goguet supplied Gibbon
with an account of the production of culture, and in his chapter on the Germans
Gibbon went beyond Goguet in analyzing the relations between culture and
personality, psyche and even libido. The forest Germans are savages, but not in
a simply negative definition. This is because they are herdsmen as well as
hunters, possessed of large flocks of beasts with whom they move from pasture
to pasture, and so are capable of mobilizing themselves in formidable armed
migrations. They understand war, therefore, but because they are not ploughmen
understand nothing else, and this imposes limits on their understanding of
themselves. They do not appropriate because they do not labour, and their
energies are consequently underemployed.
The care of the house and family, the management of the land and cattle, were delegated to the old
and the infirm, to women and slaves. The lazy warrior, destitute of every art that might employ his
leisure hours, consumed his days and nights in the animal gratifications of sleep and food
The
languid soul, oppressed with its own weight, anxiouslyrequiredsome new and powerful sensation;
and war and danger were the only amusements adequate to its fierce temper. The sound that
summoned the German to arms was grateful to his ear. It roused him from his uncomfortable lethargy,
gave him an active pursuit, and by strong exercise of the body, and violent emotions of the mind,
restored him to a more lively sense of his existence.19

In this culture, bardic poetry is no longer the chanting of laws which extend
and moderate the social space, but 'the military song', exciting the heroic
appetites that save the berserker from his boredom. It is a much more sophisticated and introspective account than Hobbes's of the inherent violence of the
state of nature. Fear pushed Hobbes's primitives to acquire power and collide
with one another; the savage, midway between hunter and herdsman, is impelled
to heroic and frenzied action by a deficient sense of self, and this deficiency is
accounted for by his imperfect capacity for appropriation. If he had ploughed the
land he would have acquired property and other proprietors for neighbours.
Relations would have sprung up between them, laws and morality to regulate
those relations, rational and symbolic sign-systems to express the meanings of
law and morality, and he would have come to know himself as a being involved
in and defined by all the modes of his own socialization. As civilized man, the
individual acquired a much richer and more diverse sense of his own identity,
because there were infinitely more schemes of relationship in which it could be
expressed, articulated, elaborated and discussed. But it had to be acknowledged
at the same time — as Gibbon does in discussing the difference between bardic
and modern poetry 16 —that the primitive sense of self, precisely because it was
deficient, was far more intense and immediate, on those berserk occasions when
it found expression, than the civilized sense of self could ever be. The progress
of society was from the hot to the cool medium; civilization consisted in the
15 Gibbon, pp.238-39.
16 Gibbon, p.249.
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production of more and more ways of being and knowing one's self, so that in
the end one was left aware that whatever self one was asserting at a particular
moment was other than the self one might assert at some other moment. The
enrichment of the self was the diminution of its identity. It is very much the
problem of Rousseau, and it is also the problem of gender as the eighteenth
century commonly formulated it. Women were perceived as the sub-heroic
mediators of complex and civilized society, constantly engaged in softening and
refining the passions of man: this gave them a positive role in the progress of
civilization, but at the same time helps explain why civilized men so gravely
feared becoming 'effeminate'. The civilizing process might of its nature be
carried too far.
I want now to generalize from what I have been saying, and move towards its
implications for a situation in which Pakeha and tangata whenua find themselves
in confrontation and may need dialogue. I shall be considering these two
categories somewhat abstractly and theoretically, without giving the immediate
practical situation the direct consideration which of course it needs. The
justification for doing so is that theoretical analysis may bring information and
clarification to the practical situation, which the latter may not reveal to itself. It
is of course the discourse of the Pakeha which I have been considering all along,
because it is this discourse which I have made a career of studying. I am
emphasizing what there is in Pakeha discourse which has tended to exclude the
tangata whenua from getting a hearing; the danger here is that I may slip into
representing tangata whenua discourse as simply that which Pakeha discourse
excludes, which would be inadequate, even though it is important to see why the
latter excludes it. Obviously, the tangata whenua are both free and necessitated
to articulate their own discourse; and fortunately for us all, they are eloquent and
outgoing in doing so. I have two aims: the first to show what there has been in
Pakeha discourse which has tended to exclude them, while at the same time
enquiring where in that discourse doors may be found which might be pushed
wider open; the second is to say some things about how the two discourses may
look to one another, and even about what they may have to say to one another.
In this, I shall be rejecting the subter-Foucaultian premise that every discourse
is sealed against every other,17 because irretrievably it is the possession of those
whose power has shaped it. Stanley Fish has written that language possesses 'an
infinite capacity for being appropriated';18 and if that capacity is infinite, no
language can completely predetermine how it is to be appropriated, or by whom.
A dialogue between discourses, therefore, may be infinitely difficult in practice,
but may not be impossible in principle.
I have been examining Pakeha discourse as it was in the Enlightened
eighteenth century, when the tangata whenua were theorized as 'savages', and
denied any relation with the whenua on the grounds that they had not appropriated it through the arable techniques of agriculture. This was how it came about
17 'Subter-Foucaultian' because I am unwilling to believe that Foucault himself intended
anything so crude, and there are those who understand him better than 1 do.
18 Stanley Fish, Is There a Text in This Class?, Cambridge, MA, 1980.
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that, from Ulster in the seventeenth century to the Canterbury Block in the
nineteenth—to say nothing of contemporary Amazonia where the process is still
going on — successive tangata whenua found themselves expropriated on the
grounds that they had not appropriated, separated from the land on the grounds
that they did not occupy it, and even denied the capacity to become ploughmen,
proprietors and litigants, on those occasions when they tried to assert that they
possessed it. All over the world they are still extremely angry about this, as they
should be. But I have also been saying that though the ideology of agriculture and
savagery was formed to justify this expropriation, it also articulated things which
the Pakeha—otherwise known as 'Western man' — very deeply believed about
themselves, and have come to believe in the course of their own history; things
which emerged from debates and contestations conducted at the heart of Pakeha
culture. It follows, therefore, that though the Pakeha were expropriating the
tangata whenua and this was the only thing which the tangata whenua had
occasion to notice about them, it was not the only thing which the Pakeha knew
about themselves. They were not only expropriators, and this made it easier for
them to deny that expropriation was what they were doing; and when we bring
expropriation back to the centre of the picture where it belongs, we have to avoid
the reductionism of supposing that it is the only thing in the picture or explains
the presence of everything else which is there. The Pakeha debate with themselves
about themselves; they appropriate and they expropriate, but they have debated
for centuries about how they shape themselves and create problems for themselves in doing so. Even when they debate their actions in expropriating the
tangata whenua, they are more often than not debating what they have been doing
to themselves in the process, rather than to the tangata whenua. This is why
tangata whenua intellectuals often find Pakeha intellectuals extremely irritating
people, and it may seem at this point as if I were after all describing a closed
system of discourse. If the tangata whenua want to debate with the Pakeha at all,
they will have to find ways of breaking into this discourse and modifying the
ways in which Pakeha — even Pakeha intellectuals — conduct it; and this is
going to mean that the tangata whenua accept some of it for themselves. The
premises on which it is conducted are often most unfair, and we have to look for
ways of rendering them less so. This is why, in this part of the essay, I am looking
for doors which may be pushed a bit wider open.
The Pakeha discourse was fundamentally individualist, but this did not
necessarily mean that it was crudely, philistinely or even accumulatively
individualist. It presumed that individuals logically preceded societies and
systems of sociability, and that history was a process by which the individual
rendered himself increasingly a sociable being by entering into a denser texture
of social relationships formed through appropriation and exchange. Most of the
attributes of humanity—including those of humanity in its relation with God—
were attributes of sociability; history was a process of humanization through
socialization. This was how the tangata whenua, characterized as 'savages',
came to be unjustly identified with individuals not yet humanized through
socialization, and so neither fully individual nor fully social. All through the
eighteenth century and on into the nineteenth, we find record of Pakeha debating,
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often very seriously, whether the non-Pakeha with whom they were dealing were
in this sense primitive, pre-human, or so far short of a capacity to conduct their
own relationships that they could be governed only despotically.19 It was not the
case, however, that Pakeha concerned took themselves to be free and autonomous
individuals and nothing more; they believed themselves to be individuals who
had mastered the process of self-socialization to the point where they could
submit to law and remain free at the same time. The freedom and autonomy of
the savage meant that he was not yet social or fully human; the slavish oriental
was capable of submitting to law only in the form of despotism which denied his
freedom and humanity.
The process of history as the Pakeha understood it could begin only when
individuals appeared who were capable of conducting their own socialization,
and this couldoccuronly when appropriation was thepreconditionofcivilization.
The individual must establish his own relationship with the whenua—let us put
it this way so as to remind ourselves that it was a patriarchal relationship — in
order to be a person and embark on the voyage towards law, freedom and
exchange. Gibbon's lazy and paranoiac warriors are examples of what the
individual is like before he does this; and the culture-specific assumptions of an
economy based on agriculture and jurisdiction meant that Pakeha ideologies
were very nearly incapable of imagining that property, which was their name for
relationship, could be vested in any tenants other than the individual heads of
patriarchal families. The idea that it could reside in a tribe, a kin-group, a hapu,
iwi, or any other such term it may be convenient to employ, was extraordinarily
difficult for Pakeha jurists to accept, unless the kin-group could be represented
as a corporation, which is to say a group of individuals supposed by metaphor and
fiction to act as a single individual. Their jurisprudence, and their political
philosophy, presupposed that the basic human community consisted of individual
proprietors, whose disputes with one another were capable of being resolved by
the adversarial procedures of law. This community could be proceeded only by
an anarchy of vagrant individuals, not yet humanized by property, whose
disputes must take the form of the Hobbesian war of all aginst all. When they
describe tangata whenua as savages, they quite incorrectly declared that this was
their social condition.
It has to be remembered that in thus stigmatizing the tangata whenua, the
Pakeha believed that they were describing their own origins. They did not in the
least mind conceding that they had been savages once, or even that they had
carried a basic individualism from the vagrant into the sedentary condition.
When Chief Seattle, in a famous if possibly fictitous oration on another Pacific
sea-coast,20 accused his Pakeha of being wanderers who left their dead behind
them in the earth, he was telling them nothing about themselves which they did
not know already. They believed that they were journeying through the progress
19 e.g. the Spanish debate over the rationality of American Indians, and the English debate over
despotism and property at the time of the Bengal land settlement.
20 Quoted in Andrew Sharp, Justice and the Maori: Maori Claims in New Zealand Political
Argument in the 1980s, Auckland, 1990, p.66. The version of this speech now engraved on
monuments in the city of Seattle is understood to be apocryphal.

TANGATA WHENUA AND ENLIGHTENMENT ANTHROPOLOGY

43

of individuality and leaving Seattle and his people behind them in a vagrant and
savage condition. If the chief was trying to tell them that his iwi lived in a state
of communion with the earth and the dead ancestors, they were simply unable
to listen to him. They invincibly believed that Seattle's people were impoverished, both materially and spiritually, by their condition of undeveloped and
unsocialized individuality, and that their own civilized condition had enriched
them socially, culturally and spiritually, as well as materially. The premise of
individualism did not motivate them consciously to destroy such conditions of
community as I have imagined Seattle describing; rather, it made them incapable
of comprehending that such conditions might exist. Even when, in the early
nineteenth century, anthropologists formulated the concept of the Indo-Germanic
agnatic community occupying the ground as a kindred, the Pakeha response was
to characterize this mode of occupancy as a 'cake of custom', which must be
broken up in the 'progress from status to contact' .21 The implication was that the
agnatic community was less a primeval condition of humanity than a false start,
an evolutionary dead end.
The term tangata whenua is nowadays employed to put forward those
assertions of community within the human group and between that group and the
earth, which I mentioned a moment ago. These associations were of course
utterly precluded by the Enlightened anthropology I have been describing. The
human individual it was capable bf supposing could develop a sense of community,
even of self, only after he began to appropriate and cultivate, to produce and
exchange; he could not even have imagined the intimate associations with kin
and earth which the tangata whenua imagination does in fact proclaim. The
Enlightenment mind had begun to grow aware of the animist perception which
locates an atua in every rock and at every bend a taniwha, but dismissed it as
superstition, a product of the fear and guilt of the solitary giant surprised by
thunder in the act of copulation. It knew of complex religious systems, which
imagined spirit and matter emerging together out of some undifferentiated
primary substance, but dismissed these as mysticisms, constructed by ancient
oriental sages seeking to co-ordinate primitive animisms into unitary metaphysics.
The Enlightened mind was bent on the separation of spirit from matter, of the
appropriator from the substance appropriated. Paradoxically, it may have been
in his philosophic materialism, which made spirit and matter one again, that
Diderot got closest to the mentality of the Tahitians he otherwise made use of
without understanding.22
His Supplement ā la Voyage de Bougainville is of course evidence that there
was in the Enlightened mind an impulse to rebel against its own perception of
history as the progressive diversification (which often looked like die regressive
fragmentation) of the individual personality and to travel back against the stream
of history, in search of some primeval state of undistracted and undifferentiated
being. But it was extremely hard to do this within the paradigm of primeval
21 J.W. Burrow, Evolution and Society: a study in Victorian social theory, Cambridge, 1966. 'The
cake of custom' is Walter Bagehot's phrase (Physics and Politics, 1869), 'from status to contract',
Sir Henry Maines (Ancient Law, 1861).
22 Wilda Anderson, Diderot's Dream, Baltimore, 1990.
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individualism. If the Tahitian or the Huron or the Highlander were simply a noble
savage, he would be nothing more than a hero whose passions were simply
expressed and not yet corrupted by civilization. Rousseau was as forward as any
philosophe in pointing out that the hero was the product of some measure of
social progress, and that the quest for the noble savage might end with the
discovery of the pre-human giant. The tragic paradox in Rousseau's view was
that the first step away from prehumanity towards humanity was also the first
step towards the corruption of a humanity not yet achieved. History was a selfdefeating process, an attempt to do the impossible, a confrontation between
Polyphemus the savage and Odysseus the liar, in which any relatively uncorrupt
condition could only be a transitory moment. The union between tangata and
whenua, and the sacred timelessness in which that union is often said to repeat
itself, could only be such a moment in history.
I am now positing a Pakeha imagination in which history is the departure from
the whenua, and starts from the breaking of the circle, the confusion of tongues,
the expulsion from the garden; something which happened very long ago and
goes on happening all the time, so that history is the normal condition of the
human species. This is to invite the opposition between history and dreamtime,
in which to assert the existence of a tangata whenua is to affirm that there exists,
or has existed, a human community living in a non-historical condition, a sacred
and self-regulated communion with the earth; an affirmation which may be made
by tangata whenua because that really is how they live or used to live, or made
by Pakeha in a state of rebellion against being Pakeha and living in history. Once
it is made, we are obliged to see history itself as an ideological construct, an
instrument of Pakeha ideology, just as to some radical feminists it will appear a
male ideology and to some radical environmentalists a human ideology, formed
for the use of homo sapiens the destroyer of the ecological order. All these
charges, of course, can be seen as part of a thoroughly Western discourse of selfaccusation, in which Adam and Eve clutch at their fig leaves and dream angrily
of a way back to the garden; so that there are times when modern tangata whenua,
expounding their vision of a sacred order in the middle of the postindustrial city,
sound depressingly like counter-culture intellectuals out of the 1960s. Of course
it is important not to believe this (except when it is true) and to bear in mind that
the tangata whenua discourse articulates a state of affairs which did exist and in
some ways exists still. But once we posit the dreamtime, we have to believe that
the damage has been done, the circle has been broken, and the tangata whenua
have been expelled into history, carrying the dreamtime with them and necessitated to articulate it as history. Like the dispossessed worshippers in the Hasidic
fable, they cannot light the fire, they cannot speak the prayer, they do not know
the place; but they can tell the tale of how it was done,23 and they find Pakeha
discourse in a condition vulnerable, if not always responsive, to hearing the tale
told. Once the Pakeha stop seeing their first ancestors as heroic barbarians and
see them as dispossessed exiles from paradise instead, dialogue with the tangata
whenua becomes possible. The question is whether either group will retain a
23 Quoted and restored to historical discourse by Joseph Levinson at the end of volume III of
Confucian China and its Modern Fate, Berkeley and Los Angeles, 1965.
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discourse of liberty, or merely one of self-pity.
Let us return to the contemporary situation. I have reached the point of
presenting the dialogue between te iwi Maori and te iwi Pakeha as a dialogue
between two histories, or more precisely, between two peoples in history, who
find that history itself is heavily biased in favour of one iwi but is capable — in
part for reasons inherent in its character as a Pakeha construct — of being
subverted and partly rewritten so as to give voice to the tangata whenua and
substantiate their claims. I have been trying to show that the Pakeha articulation
of their history is complex and resourceful, to the point where it is full of means
of self-criticism, but that even this tends to reinforce its capacity to maintain
itself. It arises from debates of great antiquity within Greek and Latin, Christian
and Enlightened civilization, over matters of which the drive to subjugate
exterior peoples and the global environment is only one aspect, however great
its importance. It is therefore a very tough discourse to tackle and may even take
you captive when you try to subvert it. You cannot subvert it beyond a certain
point without demanding of the Pakeha that they give up and cease trying to
represent themselves as an iwi of any kind. There have been uncompromising
nationalists among the tangata whenua recently who came close to making this
demand; and since Pakeha self-expression has always been full of self-division
and self-repudiation, there are always Pakeha intellectuals who sound as if they
were conceding it. I am suggesting, however, that it is most unsafe to believe
them: what sounds like self-rejection may turn out to be self-reinforcement and
concealed backlash.
The history of the Ngai Tahu claim, however — and one would want to add
the history of all discourse based on the Treaty of Waitangi — has not been the
history of an encounter between two mutually exclusive discourses, but that of
an attempt to persuade Pakeha jurisprudence to modify its premises and render
itself capable of admitting claims based on the tangata whenua perception of
history and of justice as arising out of history.24 To a very real extent, the Ngai
Tahu have been claiming compensation for what Pakeha history has done to
them, and alleging tangata whenua history as a basis of right. This is to propose
a bi-cultural perception of both history and justice, and of social personality as
arising out of both. It is an ambitious if a necessary programme, and there are
those who do not believe it can succeed, or want it to. It does not matter who
called me a 'white liberal' for delivering this essay as a lecture in Christchurch;
she was of course one herself, since such accusations are commonly levelled by
those seeking power within their own iwi. The best response is to rephrase the
terminology, and point out that one's skin colour is a light brownish-red and that
'white' has become the only term of racial denigration which it is politically
correct to employ. As for being 'liberal', one may be interested in the possibility
of dialogue between those employing different discourses who seek a political
relationship. This is certainly a negotiation of power, but a 'liberal' may be one
24 I am basing this statement on Sharp, and I.H. Kawharu, ed., Waitangi: Maori and Pakeha
Perspectives of the Treaty of Waitangi, Auckland, 1989.
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who holds power to be negotiable and the negotiation a possible foundation for
relationship. Make the most of it. The dangers of negotiation are obvious; one
party may entrap the other, or both may entrap themselves, in some pattern of
discourse whose hegemonic potential they do not know how to resist. One should
listen carefully to those who warn that this may happen; but those who deliver
their warnings as indictments have predetermined the outcome.
Let us revert to the problems of a bi-historical discourse. The term tangata
whenua carries with it two claims: one to priority of occupation, the other to a
certain community between tangata and whenua, which forms the basis of a
claim of right. Translated into the Enlightened discourse of anthropology and
jurisprudence which this essay has explored, the latter claim challenges the
sometime Pakeha assumption that only appropriation by individual patriarchs
tilling with the plough can create property, right and social personality. It makes
a claim in a deeply important language of myth; it avers that a community may
dream or imagine itself into being by imagining a collective relationship with the
earth, and that this poetic or mythopoeic act constitutes an act of appropriation
as effective as any carried out by arable individualism. The claim challenges the
Pakeha understanding of the modes of appropriation, not the concepts of
appropriation and property themselves. 'Property' has always been a Pakeha
term for the relation between human and environment, between tangata and
whenua. The Pakeha eye instinctively translates rangatiratanga as 'property',
and the tangata whenua question the adequacy of the translation; the Ngai Tahu
claimants are asking the Pakeha to reconstruct their notion of property, not to
deconstruct it. The question it is proper to ask is whether the Pakeha are capable
of doing this, or whether both Pakeha and tangata whenua in New Zealand/
Aotearoa are irrevocably committed to situating property in a process leading
from the plough to the computer, from the appropriation of land to the
commodification of everything. That is the Rousseauist and post-Marxist
criticism of our present enterprise, and it will have to receive serious attention.
The aim of the present essay, however, is to look into the past of Pakeha
jurisprudence (which is very much a living past) and enquire whether the
obstacles to recognizing tangata whenua claims that have been identified there
may be overcome. Here it seems relevant to consider the language of Lord
Glenelg, in a memorandum of 1837 which is thought to supply a basis for the
recognition of rangatiratanga in the Treaty three years later. Glenelg spoke with
the voice of Enlightened anthropology when he wrote: 'the chiefs and people of
New Zealand . . . are not savages living by the chase, but tribes who have
appointed the country between them, having fixed abodes, with an acknowledged
property in the soil' which property may have been the basis of rangatiratanga
as the Crown understood it and was certainly the basis of the tribes' recognized
capacity to enter into a treaty. Unless Glenelg supposed the iwi to be agriculturalists appropriating through the plough, he must have recognized some other
process through which they could 'apportion' the land, take up 'abodes', and
acquire 'property'. No doubt he was entirely vague about what this might be, but
25 Quoted by P.G. McHugh in Kawharu, p.31.
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his language opens up a range of possibilities which the Ngai Tahu claimants are
inducing the Tribunal and the courts to consider. English common law is no
longer so medieval that it is committed to the plough; we are rather afraid that
it may have left the plough too far behind; but there is some reason to believe it
capable of recognizing a variety of claims to property and rangatiratanga. Forty
years after Glenelg, Chief Justice Prendergast pronounced that only a people
whose social system was capable of generating sovereignty could enter into
treaty relationships, and that therefore a treaty between kawanatanga and
rangatiratanga was without force or meaning. We are now being reminded that
Prendergast was employing a positivist and ultra-modernist mode of jurisprudence and that a better understanding of the issues of both 1840 and today may
be obtained by reverting from the positivism of the nineteenth century to the
'natural' jurisprudence of the Enlightenment, in the hope of finding that the gulf
between sovereign and non-sovereign social systems was then less unbridgeable.26
This is to urge the Pakeha to explore their own tradition and history, as one in
which positions are contested and debated; another 'liberal' programme. If they
go back far enough, they may even come upon Sir John Fortescue in 1471,
discussing the customs which give a people its distinctive identity and observing
that 'all that is loved transfers the lover into its own nature by usage, wherefore,
said Aristotle, use becomes another nature' .27 Lying deep in the Pakeha past, we
find language that affirms a large part of what tangata whenua have to say about
themselves and their claims to recognition; but it is a long time since English
common law found customary communities at the base of its own practice.
Since tangata whenua typically employ a language of myth rather than usage,
they are liable to find themselves affirming a dreamtime, a condition of sacred
relationships with the whenua from which the expulsion into history is as the
expulsion from the garden. If we premise that this expulsion has occurred and is
irreversible, it will seem that they are in need of a perception or philosophy of
history in which the dreamtime is seen as a phase or episode of the past, a species
of Hawaiki. Here it may be suggested that die situation of the tangata whenua of
Aotearoa is unlike that of the Aboriginals of Australia, from whom the term
'dreamtime' is derived. These enormously ancient communities perceive a past
which can only be described in 'dreamtime' terms, both because no 'history'
exists as an alternative to it, and because they have been what Glenelg and the
Enlightenment misdescribed as 'savages living by the chase'; food-gathering
groups moving across an unappropriated land surface, to which they relate
themselves as tangata to whenua through song, dream, ritual and other forms of
mythopoeic appropriation which may be hardly possessive at all. Such are both
aboriginal myth and the myth of the aborigine; but in these islands not in narrow
seas the dreamtime is less supported by antiquity. We are a very recent human
colony, perhaps one or two thousand years old; we could treble or quadruple that
figure, and remain recent in ethnological time. The effect of this is not to
eliminate the dreamtime, but to change its status.
26 See in particular Frederika Hackshaw, 'Nineteenth-century notions of aboriginal tide and their
influence on the interpretation of the Treaty of Waitangi', in Kawharu, pp.92-120.
27 Sir John Fortescue, De Laudibus Legum Anglie, ed. S.B. Chrimes, Cambridge, 1949, p. 17.
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It is perhaps a still utilizable strength of the old Pakeha historical anthropology that it began with the confusion of tongues, with a dispersion and diffusion
of human groups to populate the planet; if we hold human history to have begun
from some particular and localized genetic mutation, we still believe something
like that. Now in such a vision it is obvious, as it always was, that there never were
any tangata whenua in the crude sense of people generated by or in the particular
area they happened to inhabit; the whenua must be considered as the totality of
the global surface over which human groups have been moving on the long road
from the Olduvai Gorge to the Rakaia. The migratory condition turns out not at
all inconsistent with the claims which tangata whenua make for themselves; but
it does tell us that we have been a species much given to adapting ourselves to
various environments, and that the relation with the earth of which tangata
whenua speak was not given or natural or inborn, but had to be achieved through
the exercise of human capacities. This is the point at which the organic
implications of the word whenua turn out to be less literal than metaphorical; they
describe a relation with the earth which was not until it was imagined, until it was
constructed by humans exercising their poetic and linguistic capabilities. If we
call it a dreamtime, we should remember that somebody had to do the dreaming;
it was created in the course of history.
The tangata whenua thus became actors in history, who have created the
dreamtime but cannot use it as arefuge. A consequence for the self-understanding
is that we were all tangata waka (if I may coin the term) before any of us became
tangata whenua; we came here by sea and set about making ways of living on the
land. In terms of modern secondary-world fiction, we are not of Middle Earth,
but of Earthsea.28 Those who very justly pre-empt the title of tangata whenua
were not here from the beginning; they made a beginning, and in their historic
memory as well as in the Pakeha's, human occupation is historically specific and
remembered. Nor did they leave the sacred earth undisturbed; if I could speak
with the spirit voice of the great moa in the Canterbury Museum, there might be
several things I had to say to the tangata, of every whenua and every waka. The
big-brained bipeds modify the environment drastically wherever they go, and the
difference here between tangata whenua and Pakeha is only one of very great
degree. The first human explorers of this island must have found themselves in
a terrain unimaginably different from any they had seen before, and when I think
of them penetrating the high-country sources of Te Wai Pounamu — even the
gorge of the sacred Arahura itself—I wonder whether they saw all that bush and
snow and shingle and water as a womb or whenua, or whether they saw things
much more like what Samuel Butler and Arawata Bill saw.29 Poetic appropriation, dreaming or imagining one's way into a relationship with the environment, is a high and precarious human achievement, particularly when one has to
do with the waiting hills and the encircling seas, and it is a poor compliment to
28 The allusion if it needs explication is to the trilogy of J.R.R. Tolkien and the tetralogy (as it has
become) of Ursula K. Le Guin.
29 See nevertheless such lines in Glover's Arawata Bill as: 'What metal lies/Between those granite
thighs/What parturition of earth/Yields the golden miraculous birth?' ('To the Coast', III, lines 1014). The point is that there isn't any.
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the tangata whenua who achieved it to think about what they did uncritically, j ust
as it is a mistake to think about the Pakeha hypercritically, as if they never
achieved it at all. Here, of course, I am speaking ideologically; I am affirming that
the Pakeha have a whenua in their own transitory way, and I am thinking of the
Canterbury poets of my younger days, who set about poetic appropriation on the
clear understanding that no dreamtime was available. I hold this to be something
which the South Island has to say.
In his Beaglehole Lecture, Tipene O'Regan draws our attention to a series of
problems in the giving of evidence, which arise when one is giving it in the
juridical, political and historical situation in which the iwi of Aotearoa now find
themselves. I read him, first and foremost, as emphasizing that the three
adjectives just used describe a single situation. Juridical claims, he is warning us,
are at the same time political claims, because at least one of the iwi putting them
forward consists of persons who are not merely legal subjects making a claim of
right, but are renegotiating their capacity to control their lives in a shared
universe of politics. They are claiming, it may be said, to make claims in a new
way, or one not hitherto available to them; and they have been granted by changes
in the political universe some capacity to modify the legal universe in which they
make them, introducing not merely new legal arguments, but new concepts of
legal authority and perhaps even law itself. They are, in short, renegotiating their
share of power, and the fact that they are doing this in a context where power is
shared according to rules which they do not always challenge does not make it
any the less a political activity; we liberals must stick together to relate the
politics to the legality. The legal universe, meanwhile, seems confident enough
of its ability to accept and absorb the kind of modification being proposed, and
the author of this essay is not surprised to find the English common law
displaying this confidence. The Treaty of Waitangi may be considered part of the
history of the Ancient Constitution,30 one of whose bases was the idea that law
consisted of the customs and usages which peoples developed out of their shared
experience, and the statutes by which they modified their customs from time to
time. But this optimism entails not only regarding the Prendergast judgment as
an aberration in the history of judicial decision (which we seem well placed to
be doing), but forgetting die activities of Sir John Davies in Jacobean Ireland,
when he conducted the first English imperial dispossession of a tangata whenua,
destroying and reconstructing the land tenures of the Irish so as to bring them
under the customs and statutes of the English.31 There is a good case for the view
that common law has always been an instrument of the individualization of
tenure, leading towards the commodification of the whenua; some substance,
therefore, in the radical and post-Marxist charge that, in appealing to the courts,
30 J.G.A. Pocock, The Ancient Constitution and the Feudal Law: a study of English historical
thought in the seventeenth century, Cambridge, 1957 and 1987.
31 Sir John Davies, A Discovery of the True Causes why Ireland was never entirely Subdued, nor
brought under Obedience of the Crown of England, until the Beginning of his Majesty's happy Reign,
London, 1612; Pocock, Ancient Constitution, pp. 59-63,263-6; Hans S. Pawlich, Sir John Davies
and the Conquest of Ireland: a study in legal imperialism, Cambridge, 1985.
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we are placing ourselves in the power of a sovereign legislature which cannot
reverse its historical course towards the commodification of rights. In attempting
to reconstitute their past as a tangata whenua, the Ngai Tahu claimants and those
like them are, in fact, inviting the Pakeha to return to their past and draw on prepositivist resources in the common-law tradition, in which the claims of use and
custom reinforce those of rangatiratanga. The question is whether the Pakeha
need these resources for their own purposes, or are merely recognizing the j ustice
of claims made by others; and part of the answer is the further question of what
history they are living or supposing that they are living in. The Pakeha of New
Zealand have not been specially skilled at having a past, but their present
predicaments are driving them to explore what they have.
Tipene O'Regan proceeds to warn the historian that once she provides
historical information in the form of legal evidence, she has entered a situation
at once judicial and political, and is exposed to the dangers existing there. Her
motives may be challenged or actually corrupted by the mere circumstance that
her information is being given in a form that will affect the outcome of a struggle
for decision and power; he indicates that he knows a case or two in which the
Pakeha historian has become a hired witness or a political actor. There are those,
of course, who doubt whether the historian is ever free of involvement in the
discourse of power, and the greatest of legal historians pointed out long ago that
lawyers go to the past in search of authorization, whereas historians go to it in
search of processes of change.32 It may well be that the historian deceives herself
if she thinks she is outside the pursuit of power, but given that she would like to
be, she may seek for some consciousness and even control of the extent of her
involvement in it. It may be that, rather than giving evidence in a courtroom, she
should prefer (as she generally has) to write books of which the courts may make
such use as they see fit. It is the much-assailed essence of the liberal society that
we are not immediately guilty of everything that happens. Historians speak in
their own communities of discourse; they share — meaning that they negotiate
—with others the responsibility for what happens when their speech is translated
into the discourse of other communities. We all share responsibility for living in
many communities of discourse concurrently.
At this point Tipene O'Regan reminds us of the complex relation in which
oral tradition and documentary evidence—which is half-way to wards becoming
written historical statement — stand to one another when a tribunal or a court is
attempting to decide questions of mana whenua. Here again the historian of
common law seems to find himself deep in the past of his own tradition. The great
creative fiction on which that law rested used to be that it was engaged in
interpreting, and where necessary reforming, a body of oral custom never
reduced to writing, but 'recorded and registered nowhere but in the memory of
the people'. 33 The author of these words was the very Sir John Davies who set
32 F.W. Maitland: 'What the lawyer wants is authority and the newer the better; what the historian
wants is evidence and the older the better', Why the History of Law is Not Written, 1888: Collected
Papers, Cambridge, 1911,1, pp. 480 ff.
33 Sir John Davies, Les Reports des Cases et Matters en Ley. Resolves et Adjudges en les Courts
del Roy en Ireland, London, 1612, dedicatory preface.
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out to destroy the tenures, customs and memory of the Irish people. Within the
community of the English people, however, it became from a very early time less
and less necessary for the kings courts to consult the elders of the village
community to discover what customs they remembered from their ancestors.
The courts did not in principle lose the capacity to do this; but the place of oral
testimony was increasingly taken by written documents of a very special kind,
sometimes supplied by the community but more significantly conserved by the
courts themselves, as records, constituting precedents, of the judgments which
courts had previously aimed at concerning what they would or would not
recognize as custom. The use of court increasingly replaced the custom of the
community. In England it could be supposed (but in Ireland it could not) that this
was acceptable to the lieges, partly because the village community was something of a fiction in an individualist society, but more because it was understood
that the function of the courts was to find rules of authority, that the search for
precedent must stop somewhere, and that statements as to what was or was not
immemorial custom were creative legal fictions, whether based on orally-given
evidence or on the production of documented charters and precedents. If we
accept the proposition put forward in this essay, that the English 'time beyond
the memory of man' and the tangata whenua's 'dreamtime' are both human
constructs, creative fictions which humans can negotiate, the determination of
mana whenua by courts attending to both oral and documentary evidence can be
accepted in its turn. Is it acceptable to Tipene O'Regan to say that this is what he
hopes will happen? He appears to indicate that it may happen a good deal more
easily in Te Wai Pounamu than in Te Tai Tokerau, and a failure of consensus to
negotiation in a single region now matters to the whole of Aotearoa.
There are obstacles before the agreed search for authoritative fictions. One is
that many hapu and iwi of the tangata whenua feel, and assert in claimant activity,
an urgent need to recount the historical truth about themselves as they see it. They
have experienced much, mainly in the way of dispossession, and this experience
has been ignored and repressed. In recounting it they are affirming their
historical and collective identity, which is a large part of their claim to compensation and justice; it is because they are who they say they are that they are
entitled to a hearing. They have their ways of substantiating the past experience,
the history, which makes them who they say they are, and they bring these modes
of affirmation, in oral and written form, into court and tribunal with them. It is
important that the courts should attend to these affirmations and substantiations,
and no court is in principle—practice may be another matter—averse to doing
so. But when their claims become competitive, when two or more groups lodge
incompatible claims to mana whenua, O'Regan seems to visualize a competition
in critical historiography. There must be, he says, a rigorous and scholarly
procedure by which such competing claims can be adjudged, and he appears
confident that the convergence of oral tradition and documentary evidence is
capable of supplying such a procedure. Nobody who knows the history of
common law will doubt that courts are able to devise one—given only that they
are not politicized into abdicating the responsibility, or socially conditioned to
provide only a Pakeha solution. But the Beaglehole Lecturer is well aware that
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lawyers and historians do not follow identical methods in evaluating such
claims; differences between them are of political significance. Courts seek
starting-points for authoritative regulation. In cases of the kind we are imagining,
they prefer to entertain claims of novel disseisin (among the most ancient terms
in the common law) to look for the party who has most recently been unjustly
dispossessed, and only with reluctance to enquire whether that party unjustly
dispossessed some other. Historians readily press their enquiries further back
than the moment of novel disseisin, but do not, if they know their business, get
involved in finding some aboriginal possessor whose claims antedate all dispossession. They are interested in processes, and in processes there are no
predetermined starting-points; in history there is no dreamtime. It follows that
the critical procedures O'Regan envisages will be of one kind when shaped in
courts, of another when shaped among historians. There will have to be intertranslatability between them, but essentially he is envisaging Maori developing
common-law skills and law-courts listening to Maori understandings of evidence.
It is the ability to plead which matters, independently of the outcome in decision.
A claimant's day in court is useless if nobody understands what he is saying.
As a climax to the Beaglehole Lecture, we are brought to encounter the
problem of the dreamtime. Let there be two claimants to mana whenua, each of
whom in good faith lays claim to occupancy based on so sacred and complete a
unity between tangata and whenua that it can only be experienced, and that to
demonstrate it is to alienate it. Each is alleging a closed system and making a
claim which is totally self-justifying. The claims are incommensurable, nondiscussable and non-negotiable, and this is why it is so easy to make them in very
bad faith indeed. The claimants to dreamtime are claiming to occupy an
incommensurate universe, and the only way for a judicial or political process to
bring them into a shared universe is to pronounce that they are no longer in the
dreamtime but in history, with a memory of the dreamtime. They can tell the tale,
but they are not authorized to find the place. It is easier when the tangata whenua
have short historic memories and can tell the tale of how they first came to the
place and began to dream there; in ancient aboriginal societies where there is no
looking beyond the dreamtime, there must have been ways for dreamtimes to
negotiate with one another. In either type of culture, that is what marae were for;
but our marae are in history and talking about history. Perhaps this is one reason
why Polynesian and European colonizers were both more warlike than the
ancient Australians seem to have been; there was less space, and it was easier to
talk the systems out of negotiability.
What clearly perturbs Tipene O'Regan about the dreamtime is not its
substitution of the sacred circle for history, so much as the ease with which it
lends itself to political manipulation in a history altogether contemporary.
Discussing at the Canterbury NZHA meetings the contention made in this essay
that te iwi Maori and te iwi Pakeha were alike in being tangata waka, he observed
that the problem was to save both from becoming boat people. The Treaty-based
debate about the character and conditions of sovereignty in New Zealand/
Aotearoa has gone on while the sovereignty of the democratic state has been
employed in selling off the material and productive infrastructure of what was
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once a national economy, with such effect that inhabitants must ask whether they
are any longer citizens of a political community with a role in making its own
history, or merely consumer-producers in a world market which may look on
them as a mobile and marginal workforce obliged to move anywhere on the
planet where there may be need for it. There seems to be a global phenomenon
whereby demands for sovereignty made by the dissatisfied and oppressed
become means of breaking down the sovereignty of the state, considered an
encumbrance to the global movement of market forces. Yet in the midst of it all
we continue to employ the discourse of sovereignty, which empowers us to ask
such questions as what is it we possess that gives us rights which the sovereignty
should protect, and whether the sovereign may alienate his own domain or the
sovereign people its collective identity. In phrasing the debate over inter-iwi
justice as a debate between kawanatanga and rangatiratanga, this formerly
sovereign and national complex of communities has situated itself in the
mainstream of early modern Pakeha political discourse, which was a debate over
property, right and sovereignty. It does not seem to be cultural imperialism to
aver that the tangata whenua have found means of contributing to this discourse
in language of their own, to which the language of the mainstream is capable of
responding. This essay has become an experiment in pointing out that classical
discourse of right and sovereignty, rangatiratanga and kawanatanga, furnishes
both tangata whenua and Pakeha with the means of making complex and
productive statements about their several histories, between which there may
possibly be dialogue. If we are not all driven to the boats again — and now there
are no more islands to be found—it may even happen that the Pakeha find means
of affirming their own rangatiratanga and requiring the kawanatanga to take
notice. Whether this points to division or alliance between the iwi is for the
tangata of the whenua — should there be any left — to determine.
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