
From Compulsory Unionism to 
Unqualified Preference: 

THE INDUSTRIAL CONCILIATION AND 
ARBITRATION AMENDMENT ACT, 1961 

UNION SECURITY and membership issues are matters of central concern 
to all trade union movements. In New Zealand, because of the all-
encompassing statutory framework that has governed the industrial 
relations system since 1894, these issues have always been bound up in 
political and legal considerations in addition to those of a purely industrial 
nature.1 

In 1960 the National Party was elected to power on a platform which 
included the abolition of the system of state-enforced compulsory union 
membership introduced in 1936 by the Labour government. In 1961 the 
National government passed legislation which replaced the existing system 
with one of unqualified preference — a post-entry closed shop — negotiated 
and enforced by unions and employers. This article examines the 
introduction of this new system of union membership. It focuses in 
particular on the public debate over union membership in 1960 and 1961; 
the successful campaign waged by the trade union movement, or, more 
accurately, the Federation of Labour (FOL) to make the final legislation 
acceptable to the unions; and the progress of government policy from 
election manifesto to statute book. 

The Industrial Conciliation and Arbitration Act (IC & A Act) of 1894 
made no specific provision regarding union membership. However, the 
newly-established Arbitration Court was given a clear lead by the long 
title of the legislation, 'an act to encourage the formation of industrial 
unions and associations'. 

I For an overall historical review of the voluntary/compulsory union membership issue 
in New Zealand, see A. Szakats, 'Compulsory unionism: a strength or weakness? The New 
Zealand system compared with union security agreements in Great Britain and the United 
States', Alberta Law Review (Edmonton), 10 (1972), pp. 313-42; Pat Walsh, 'Union membership 
policy in New Zealand: 1894-1982', in Peter Brosnan, ed., Voluntary Unionism, Industrial 
Relations Centre, Victoria University of Wellington, 1983, pp. 15-22; and J. M. Howells, 
'For or against compulsory unionism? Recent ballots in New Zealand', International Labour 
Review, 122, 1 (1983), pp. 95-110. 
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Furthermore, the act had been passed partly in response to the bitter 
maritime strike four years earlier, and its supporters had claimed that 
the arbitration system would provide a framework within which unions 
and employers could henceforth settle their disputes peacefully.2 The 
Arbitration Court interpreted this to mean that Parliament wanted to see 
trade unions securely established. But in the wake of the maritime strike, 
unions were, as a Department of Labour official put it at the time, 'broken, 
flaccid and penniless',3 and in no position to secure their existence by 
relying on their own resources. Thus, the Court took the initiative and 
quickly settled on a policy of inserting qualified preference clauses in most 
awards.4 

The issue of employment preference stood out in this period as a matter 
of dispute between unionists and employers. The latter were not placated 
by the mild nature of the Court's qualified preference clauses. These 
appeared to restrict an employer's right to hire by stipulating that a non-
unionist could only be employed where there was no union member 
available and equally qualified to do the job. However, since the employer 
was free to decide whether or not the union member was as qualified 
as the non-member, the practical effect of qualified preference was limited. 
Nonetheless, employers still objected on the grounds that qualified 
preference breached the principles of managerial prerogative and freedom 

.of association.5 The unions, of course, regarded qualified preference as 
most unsatisfactory and argued vigorously for a stronger preference clause. 
Despite dissatisfaction on both sides, qualified preference remained 
entrenched until 1936. The Court did experiment briefly with unqualified 
preference which required workers to join the union within a certain period 
of starting work. This emerging policy was quickly struck down in 1916 
by the Court of Appeal which ruled that such clauses were beyond the 
legal scope of the IC & A Act.6 

When the first Labour government was elected in 1935 not only was 
union membership voluntary, so too was arbitration. In 1932 the 
conservative Coalition government responded to the clamour from 
employers and farmers by eliminating the compulsory arbitration provisions 
of the IC & A Act. The combined effect of qualified preference and voluntary 
arbitration gave employers a decisive advantage during the Depression. 
Freed from the Court's jurisdiction, employers were able to set wages 
on a take-it-or-leave-it basis. They also exercised their freedom under 
qualified preference to employ non-unionists. As a result, wages fell along 
with union membership, the latter from 103,980 in 1928 to 90,526 in 1931 

2 H. Roth, Trade Unions in New Zealand, Wellington, 1973, pp. 13-21. 
3 Quoted in ibid., p. 21. 
4 J. Holt, Compulsory Arbitration in New Zealand, University of Auckland, to appear 

1986, ch. iii. 
5 Holt, ch. iii. 
6 Magner v Gohns (1916), cited in Szakats, p. 319. 
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and 80,929 in 1935,7 and in many industries and occupations workers were 
no longer protected by an award.8 

The Labour government was intent on reversing these trends. In 1936 
it restored compulsory arbitration and introduced compulsory union 
membership. The large industrial unions resisted both changes. They had 
never reconciled themselves to placing their fate in the hands of the 
Arbitration Court and preferred to rely on their own resources in recruiting 
and maintaining members and in bargaining with employers (although 
they had no objection to compulsory arbitration for those unions who 
needed it). They wanted a system of unqualified preference. However, 
the majority of New Zealand's unions were made of more brittle stuff. 
They had always sheltered under the protective umbrella of the Court 
and the arbitration system. They welcomed both the return to compulsory 
arbitration and the government's decision to guarantee them their 
membership and their revenues through the new system of state-enforced 
compulsory union membership. 

The 1936 amendments and the formation of the FOL at the government's 
urging in 1937 had profound implications for industrial relations in New 
Zealand. The events of 1936-37 set in motion the emergence of a new 
dominant coalition within the trade union movement. The coalition was 
based in a numerical sense on compulsory unionism. Union membership 
trebled between 1935 and 1937.9 Many sectors of the economy became 
unionized and subject to an award for the first time, while existing unions 
were flooded with compelled unionists. The result was to tilt the balance 
of power in the unions and the FOL decisively towards those unions who 
depended upon the arbitration system and its newly-established corollary, 
compulsory union membership. The commitment of this coalition to these 
principles was exemplified in 1951 when it supported the National 
government and the employers against the watersiders' challenge to the 
arbitration system.10 For those unions the system was a refuge within which 
their relationship with their employers could be disposed of. Similarly, 
compulsory unionism solved their relationship with their members. The 
union did not have to be sold on its merits so long as the state guaranteed 
membership and revenues; 'under these conditions, it is not surprising 
that many unions sank placidly into a docile and contented existence'.11 

Employers observed these effects of compulsory unionism and in time 
they reversed their position and came to support it. They, too, opposed 
the voluntary unionism bills introduced by the National government in 
1950 and again in 1951. The New Zealand Employers' Federation (NZEF) 
joined forces with the FOL to persuade the government to withdraw the 

7 Roth, p. 169. 
8 N. S. Woods, Industrial Conciliation and Arbitration in New Zealand, Wellington, 1963, 

p. 129. 
9 Roth, pp. 169-70. 
10 Michael Bassett, Confrontation '51, Wellington, 1972. 
11 Walsh, p. 17. 
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bills.12 In the aftermath of the 1951 dispute industrial relations became 
extremely tranquil and all participants seemed satisfied with the status 
quo. Nonetheless, opposition to compulsory unionism persisted within the 
National Party and in 1960 a promise to restore voluntary membership 
was included in the Party's manifesto. 

Political and ideological considerations were decisive in accounting for 
the National Party's commitment to voluntary unionism. The Party had 
always opposed compulsory unionism on broad ideological grounds, and 
had been pledged to abolish it when previously in opposition. Its failure 
— purely on pragmatic grounds — to do so when in government had 
not altered the Party's fundamental philosophical objections to compulsory 
membership, and these were important factors in the 1960 election promise 
to restore voluntary unionism. Indeed, in his autobiography, Sir John 
Marshall (then deputy leader of the Party) explains the commitment almost 
entirely in terms of traditional ideological or philosophical considerations.13 

However, in 1960 there were other more immediate political factors also 
pushing National in that direction. It seems likely, in view of the lack 
of action on compulsory unionism when National held power earlier, that 
the perception of immediate electoral advantage weighed more heavily 
with the Party in 1960 than did broader philosophical concerns. In any 
event, the two sets of concerns meshed together to make the voluntary 
unionism pledge an appealing proposition to National in the election. 

It was the farmers — the heart of the National Party's coalition of 
interests — who provided the political rationale for the voluntary unionism 
promise. During 1959 and 1960 there had been great discontent in the 
farming sector concerning industrial relations and the strength and activities 
of some unions, the freezing workers in particular. At the centre of this 
discontent was the belief that unions were increasingly disregarding the 
official procedures of the conciliation and arbitration system and, instead, 
resorting quickly to industrial action to support their claims. It was argued 
that compulsory membership gave unions the organizational and financial 
strength to do this. It was also argued that compulsory unionism had 
been preserved in exchange for the unions' continued commitment to the 
arbitration system. Thus, the abolition of compulsory unionism would 
at the same time punish unions for their breach of that exchange 
arrangement, while also depriving them of the financial and organizational 
base that had made the breach possible. 

The major catalyst for the expression of these sentiments was a national 
dispute over the terms of the freezing workers' award in 1959. The dispute 
attracted considerable media attention over a seven-month period and 
aroused strong feelings amongst participants and observers alike. It involved 
three hearings before the Arbitration Court, one before the Supreme Court 

12 Roth, pp. 80-81. 
13 Sir John Marshall, Memoirs: Volume one, 1912 to I960, Auckland, 1983, pp. 286-

88. 
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and another before the Court of Appeal, two compulsory conferences 
called by the Minister of Labour, and two separate instances of nation-
wide industrial action by the union. The dispute was finally settled by 
direct negotiations among the government, the union and the employers. 

The dispute concerned the Arbitration Court's refusal to permit the 
incorporation of the 1959 general wage order into the award's basic pay 
rates.14 The dispute and the industrial action taken by the union were 
widely seen as a defiance of the Court, as exemplifying a growing loss 
of confidence in it by unions, and, more generally, as a test of the arbitration 
system itself.15 Farmers were outraged, not just by the union's action, 
but by what they saw as connivance by the employers to circumvent the 
Court's original decision. When the union and employers applied jointly 
to the Arbitration Court for a review of the award, A. P. O'Shea, the 
secretary of Federated Farmers, applied to be heard as a party to the 
proceedings representing the Sheepowners Industrial Union of Employers. 
O'Shea argued there was before the Court 'a conspiracy to break the law, 
to make a placatory gesture to militant workers who have refused to accept 
the decision of this Court'.16 

The intensity of farmer sentiment on the issue was such that, following 
the Arbitration Court's rejection of this application, the Sheepowners vainly 
sought injunctions from the Supreme Court and then the Court of Appeal 
to block the review of the award.17 With regard to the dispute itself, the 
Arbitration Court declined to review the award directly, but compromised 
by ruling that it had now expired (two months early) and that the general 
wage order would be incorporated into the new award's pay rates.18 

The conduct of the dispute and its outcome raised serious implications 
in the minds of many people concerning the future of industrial relations 
in New Zealand. Although F. P. Walsh, the president of the FOL, which 
had vigorously supported the freezing workers throughout, chose to 
interpret the outcome as 'not a victory for the workers',19 others saw it 
differently. One political reporter wrote: 'many employers and politicians 
regard the dispute as an impressive display of the strength of the FOL. 
For the first time since about 1912, the national organisation of the trade 

14 Book of Awards, 59, p. 1569. The incorporation of general wage orders into awards 
was a highly controversial question in the 1950s and 1960s. The issues involved were very 
complex. For an explanation, see Pat Walsh, 'The Rejection of Corporatism: trade unions, 
employers and the state in New Zealand, 1960-77', Ph.D. thesis, University of Minnesota, 
1984, ch. iv. 

15 See comments in this vein from Tom Skinner, vice-president of the FOL, New Zealand 
Herald, 18 January 1960, and from J. Walton, advocate for the freezing companies, 
Christchurch Press, 14 January 1960. 

16 New Zealand Herald, 9 February 1960. 
17 See reports of the latter two decisions in Dominion, 20 February 1960; Auckland Star, 

28 March 1960. 
18 Christchurch Press, 2 May 1960. 
19 ibid., 22 June 1960. 
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union movement has taken nation-wide action on a dispute'.20 The dispute 
did represent a substantial victory for the freezing workers and the FOL. 
The unions won on the particular issue — the incorporation of the general 
wage order. But, more importantly, they had successfully defied the Court 
and the arbitration system. The freezing workers' dispute was only the 
most dramatic example — and for this immediate period by far the most 
significant — of what was gradually becoming a general trend for unions 
to by-pass the official procedures of the IC & A Act.21 

In the wake of the dispute, there was widespread concern over the position 
adopted by the FOL. Since 1958, Walsh had made a shift to the left 
that seemed as decisive as his chameleon personality would allow.22 In 
order to counter the growing attacks on him from moderates and 
conservatives, Walsh had begun courting the communists and other 
militants whom he had treated as lepers for more than two decades. For 
the courtship to prosper, some evidence of good faith was required from 
Walsh, and that he supplied in the form of a steadily intensifying antipathy 
to the arbitration system. His actions increasingly matched his words, and 
his performance in the freezing workers' dispute was the most important 
example of this to date. Thus, to defenders of the arbitration system, 
it seemed that the basic structures of industrial relations in New Zealand 
were under successful attack from such unions as the freezing workers 
and others, with all of this being directed by Walsh himself. The Prime 
Minister, Walter Nash, refused to comment on reports that some cabinet 
ministers were urging a showdown with Walsh,23 while many press editorials 
gave voice to the growing concern over the future of the arbitration system 
and called on the government for action.24 

Farmers of course were bitterly angry. The Dominion President of 
Federated Farmers, S. D. Reeves, stated that employers had been the 
victims of an 'industrial onslaught' and that if the law was not to be 
upheld, then the arbitration system was of no further use.25 The Dominion 
Council of Federated Farmers reacted with 'horror and dismay' to the 
Minister of Labour's response to this, namely that good industrial relations 
sometimes had priority over the enforcement of industrial law.26 The 
Auckland President of the Meat and Wool Section of Federated Farmers 
responded to the freezing workers' dispute by declaring: 'This country 
is as near to communism as it can get. All it wants is a dictator.'27 

Farmers were bewildered by what had happened, by the apparent capacity 

20 Christchurch Star, 18 June 1960. 
21 For analysis of this trend, see Walsh, 'Rejection', ch. iv. 
22 On the general question of Walsh's position from 1958 on, see Roth, pp. 84-6. 
23 New Zealand Herald, 14 June 1960. 
24 Evening Post, Evening Star, Hawke's Bay Herald Tribune, Wanganui Herald, New 

Zealand Herald, 14 June 1960. 
25 New Zealand Herald, 21 June 1960. 
26 Evening Post, 5 September 1960. 
27 Dominion, 5 May 1960. 
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of unions openly to defy Court rulings, to ignore binding statutory 
procedures and to resort, with impunity and success, to illegal industrial 
action to enforce their claims. They asked how unions could be so strong 
as to be able to do this and found their answer in compulsory unionism. 
It was this that enabled unions to manipulate, even coerce unwilling 
members into industrial action. The solution then was clear: make union 
membership voluntary, thus precipitating a massive fall in union 
membership and revenue, and, at a stroke, rob unions of the organizational 
and financial capacity to continue their illegal strikes and their defiance 
of the arbitration system. The National Party could not do other than 
listen to these demands from the core of its constituency. As one farming 
leader put it, while attacking compulsory unionism and calling for an 
investigation of its abuses: 'behind the scenes, wheels are ticking over pretty 
quickly. I can't say more than that.'28 

By the time the wheels had finished ticking over, the National Party's 
election manifesto included a promise to introduce voluntary unionism. 
However, following its election victory in November 1960, the National 
government did not release the details of its proposed legislation until 
June 1961. Consequently, the public debate over the proposal to abolish 
compulsory unionism went through two stages. From November 1960 to 
June 1961 the debate was conducted on the basis of National's very generally 
worded election pledge to make union membership voluntary. In the second 
stage, which lasted until the enactment of the amending legislation in 
November 1961, the debate shifted from one of general principles to the 
precise contents of the legislation. 

The starting point for the debate in the first period was National's election 
manifesto which stated: 

In furtherance of its belief that the trade union movement must be strong and 
effective in promoting the interests of its members, and that compulsory membership 
of trade unions militates against the whole-hearted support of union activities 
by many workers, and in view of f reedom of association being a basic concept 
in the Charter of the United Nations, to which New Zealand subscribes, a National 
Government will restore voluntary unionism in New Zealand and give all workers 
the right to choose whether they will belong to a union.2 9 

The FOL's goal in this period was to ensure that National did not 
introduce legislation which would fully honour its election policy. The 
strategy chosen to achieve this goal was to turn the arguments made by 
the supporters of voluntary unionism back upon them. Where the latter 
clamoured for voluntary unionism as a means of compelling unions back 
into the arbitration system, the unions promised it would hasten their 
abandonment of the system. Where voluntary unionism's supporters sought 
it as a means of curbing strikes and enhancing industrial stability, union 

28 Southland Daily News, 8 February 1960. 
29 Quoted in New Zealand Parliamentary Debates (NZPD), 329, p. 3683. 
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officials predicted more strikes and more instability. And, in response to 
those who spoke of upholding the principle of freedom of association, 
unions extended this to other freedoms, namely the freedom to strike, 
to picket and to boycott. In short, the unions, and in particular F. P. 
Walsh, took hold of the fears which had prompted the proposal and shook 
them hard. It proved to be a successful strategy. 

From the outset, the unions chose to broaden the debate and to define 
it in such a way as to include their future commitment to the arbitration 
system. This was a powerful argument in 1960-61 and the ultimate success 
of this strategy can only be understood in terms of the almost universally 
high regard in which the arbitration system was then held. The system 
had a long and revered history. It was widely supported, with the large 
industrial unions the only significant exception, and was valued by its 
supporters as a guarantor of economic equity and industrial stability. Just 
a decade earlier the country had suffered the trauma of the waterfront 
dispute, fought essentially over the future of the arbitration system.30 Since 
then the system had operated smoothly and well, or so it was believed. 
Certainly, stoppage statistics, the traditional barometer of industrial 
relations health, showed this to be so. Accordingly, as had been shown 
in the furore over the freezing workers' dispute in 1959-1960, any serious 
suggestion that the future operation of the system was in jeopardy became 
a matter of widespread public concern. 

In one of his first public statements on the matter, Walsh noted that 
the National Party had made much of the International Labour 
Organisation's emphasis on freedom of association. He stated that the 
FOL was always willing to accommodate such principles. But, he added: 
'make no mistake, it means more than the abolition of compulsory unionism. 
It means the right of unions to negotiate collective agreements on the 
basis of their economic strength and to take strike action and to picket 
during the period of a strike'. Walsh pointed out that voluntary unionism 
would leave the stronger unions unscathed and well able to shake off 
the constraints of the arbitration system. But it would be a 'frontal attack' 
on the weaker unions who were dependent upon compulsory membership 
for their survival. It would return workers in those unions to the state 
of exploitation from which they had suffered before 1936.31 

This second strand to the union argument — the possible destruction 
of the weak unions — sat uneasily with the main body of the argument, 
namely the complete breakdown of the arbitration system. For, if the 
existence of these unions would be imperilled by the removal of one of 
the major forms of protection offered by the system, would not their very 
elimination be decisively assured by the stronger unions' systematic 
destruction of the arbitration system and the removal of the many other 
substantial protections it offered? This apparent contradiction in the union 

30 See Bassett. 
31 Evening Post, 11 November 1960. 
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case was never addressed publicly by Walsh nor any other union leader. 
Indeed, the imminent demise of the arbitration system as a consequence 
of voluntary unionism was made more explicit in the weeks following 
National's election victory. The Presidents of the Auckland and Canterbury 
Trades Councils, in separate statements, made it plain that if compulsory 
unionism were abolished, then unions would consider themselves free of 
all the plethora of restraints imposed on them by the IC & A Act.32 As 
the public debate continued, this, rather than the damage that would be 
done to the weak unions, remained the centrepiece of the union case. 
The FOL judged, no doubt correctly, that the prospect of endemic industrial 
disorder and the assurance that unions would henceforth fully exploit their 
bargaining power in an exceptionally tight labour market would be more 
likely to persuade the government to change course than the possible 
exploitation of workers in weak unions. 

However, the FOL was not so tactically imprudent as to take no 
precautions against being branded as the destroyer of the arbitration system. 
As the National government began to consider its options in the early 
months of 1961, the FOL determined to ensure that public responsibility 
for any disorder that might ensue from voluntary unionism was laid firmly 
at the government's door. To this end, the FOL was at pains to present 
itself and its affiliated unions not as the aggressors but as the aggrieved 
parties in the matter. The unions deplored this rash and unwarranted 
government action and expressed dismay, even horror, at its entirely 
predictable consequences. According to the FOL National Council, the 
abolition of compulsory unionism would precipitate a rapid increase in 
strikes and other forms of industrial malaise, damage the country's 
economy, especially its export trade, and prejudice the future operation 
of the arbitration system. Thus, the Council concluded, 'we sincerely hope 
that even at this late hour, the Government will appreciate the difficulties 
ahead and will not be foolish enough to bring in legislation which must 
inevitably result in bad relationships between employers and workers and 
complete disruption in industry'.33 

The FOL Conference in May 1961 provided the ideal forum for a final 
public expression of union objections to voluntary unionism. In his 
presidential address, Walsh accused the government of neglecting its 
industrial relations responsibilities.34 He observed that the majority of 
employers still favoured compulsory unionism because of its contribution 
to industrial stability. Voluntary unionism would allow some employers 
— a minority, he conceded — to coerce workers against joining their 
union and would facilitate 'freeloading' by the 'morally dishonest worker'. 
He pointed to the 'double-talk' on the part of the government in its 

32 New Zealand Herald, 2 December 1960; Christchurch Press, 3 December 1960. 
33 FOL National Council minutes, 21 February 1961 (issued as press statement). 
34 New Zealand Federation of Labour, Minutes and report of the proceedings of the 

24th annual conference, Wellington, 1961, pp. 22-27. 
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recognition that compulsory membership would still prevail in some unions, 
and suggested that one reason for the government's action was its desire 
to reduce trade union financial contributions to the Labour Party. And, 
once more, he emphasized that along with the freedom to join or not 
to join a union, there must be all the other freedoms for unions that 
were prohibited by the IC & A Act. 

The connection between voluntary unionism and the future of the 
arbitration system was made even more explicitly in the conference 
discussion of remits. There the delegates unanimously endorsed a 
recommendation that 'having regard to the present Government's decision 
to abolish compulsory unionism .. . Conference not reaffirm its previously 
adopted principle of compulsory Conciliation and Arbitration (which 
includes its present attitude to the Court of Arbitration)'.35 The tone of 
the discussion was summed up by the Vice-President of the FOL, Tom 
Skinner, who observed that unions had for 25 years regarded compulsory 
unionism as going 'hand-in-hand' with compulsory conciliation and 
arbitration. With the government's intention to abolish the former, so also 
ended the trade union obligation to comply with the latter.36 

The National government found itself awkwardly placed. Its election 
manifesto, if interpreted literally, pledged it to voluntary unionism. But 
unions were making it clear that a literal implementation of its election 
promise would hasten the breakdown of the arbitration system, encourage 
unions into a more militant wage bargaining posture, and provoke 
widespread industrial disruption. In 1961 these were threats to be taken 
very seriously indeed; furthermore, given the very tight labour market 
and the instructive examples of recent events, the threats were quite credible. 
Nor could the government find comfort in support from employers. The 
NZEF had made its opposition to voluntary unionism known very early 
in the debate and had not changed its position. The government thus 
sought a union membership policy which would meet two criteria. It had 
to be a policy acceptable in practice, if not in principle, to the trade unions, 
and, secondly, the government had to be able to justify the policy to 
its supporters, to its caucus, and to the general public as consistent with 
its election manifesto. 

In their public statements, members of the government, especially the 
Minister of Labour, Tom Shand, tried hard to detach the abolition of 
compulsory unionism from the question of the arbitration system's future. 
Shand insisted that the two were unrelated issues and that voluntary 
unionism would not entail the demise of the arbitration system.37 But 
the government was severely disadvantaged by the unions' early and 
emphatic linking of the two issues, and public efforts to separate them 
were unsuccessful. Privately, the government did not even try. In its internal 

35 ibid., p. 73. 
36 ibid., p. 74. 
37 Otago Daily Times, 3 April 1961. 
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deliberations the need to preserve the union commitment to the arbitration 
system was the government's overriding and ultimately decisive concern. 
It was strongly encouraged in this view by the advice it received from 
the Department of Labour. Senior departmental officials were deeply 
committed to the arbitration system. Their professional lives had been 
devoted to its effective operation and they had great faith in its institutions 
and procedures. Accordingly, they were alarmed at the prospect of the 
system's imminent demise at the altar of National Party ideology, and 
took steps to retrieve the situation.38 

The option of 'pure' voluntary unionism was quickly dismissed by the 
Department of Labour in one of its first papers to Shand on the issue.39 

It argued that stable industrial relations were enhanced by bringing all 
workers into recognized unions that negotiated their conditions of 
employment. The Department observed that it was reasonable to expect 
all workers to contribute to this, and warned of conflict between unionists 
and non-unionists under voluntary unionism. Subsequent departmental 
papers made no further mention of voluntary unionism in the literal sense.40 

The Department gave no support either to a system of permitting only 
qualified preference of employment for union members. This was the pre-
1936 system which unions had found unacceptable then, and would reject 
if introduced again. Instead, the officials advised in favour of a system 
of unqualified preference negotiated between unions and employers — 
a post-entry closed shop. This would not restrict an employer's right to 
hire, but would require all workers to join the appropriate union within 
a specified period of starting work. The officials believed that unions would 
accept unqualified preference. This would prevent a widespread withdrawal 
of trade union support from the arbitration system and preserve industrial 
harmony. They noted also that should the government prohibit unqualified 
preference, the stronger unions would achieve either that or a pre-entry 
closed shop by negotiations with a willing employer or by strike action. 

These arguments convinced the Minister of Labour. Though this was 
early in his term as Minister, the principles that guided Shand in the 
portfolio were already becoming evident, if less decisively than in later 
years. At this stage, Shand was still prone to a knee-jerk ideological response 
to active trade unionism, a tendency which would be prominent later in 
the union membership debate. The deft touch which marked his actions 
in the second half of the decade was not as surely established in 1961. 
However, his more considered position was one of support for 'responsible' 
trade unionism, and an emphatic determination to preserve the arbitration 
system. This was often seen by his party colleagues as softness or 
unprincipled pragmatism, especially by 1968-69 when Shand frequently 

38 This evaluation is based on an analysis by the author of the Department of Labour's 
files for this period. For further analysis and full documentation, see Walsh, 'Rejection'. 

39 File 3/3/564 (1C & A Amendment Act, 1961), Department of Labour, Wellington. 
40 ibid. 
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looked in vain for support from his cabinet colleagues on the issues deriving 
from the Nil Wage Order. In truth, it was neither softness nor crude 
pragmatism. Shand did not see his brief as that of ushering in a period 
of fundamental instability in industrial relations, and probably had every 
reason to believe he would be made the scapegoat — by his colleagues 
as much as the public — should this occur. Shand was no National Party 
maverick and certainly no rabid pro-union supporter. Essentially, as the 
remainder of his career would show, he, like Pember Reeves, wanted to 
stop strikes and lockouts, preserve industrial harmony as much as was 
reasonably possible, and maintain the institutional framework to allow 
this. To some this seemed like ad hoc pragmatism. In fact, however, it 
derived from a more coherently thought-out set of principles than those 
which, in 1980, led the National Party to promise to restore voluntary 
unionism. 

Thus Shand was receptive to the alternative put forward by his officials. 
But the decision was not his alone to make. The electoral and ideological 
sensitivity of voluntary unionism had persuaded the government to set 
up an ad hoc caucus committee to study the matter and to monitor 
developments. Shand was faced with the by no means straightforward 
task of securing the caucus committee's agreement to arrangements which, 
on the face of it, seemed incompatible with the National Party's election 
manifesto. 

To the committee41 he argued that the National Party, in formulating 
its election policy, had not intended to return to the pre-1894 situation 
of no employment preference for union members (although the manifesto's 
wording suggests precisely that). Instead, he claimed, it was intended to 
return to a combination of the pre-compulsory unionism situation of 
qualified preference and what would have developed after 1936 had union 
membership not been made compulsory, namely unqualified preference. 
It is in fact doubtful that a general system of unqualified preference would 
have developed 'naturally' after 1936. Nonetheless, this logic enabled Shand 
to persuade an initially sceptical caucus committee that unqualified 
preference was not substantially at odds with the principle of voluntary 
unionism as set out in National Party policy. 

So far as practical industrial relations matters were concerned, Shand 
reiterated the departmental arguments to the committee. He laid most 
emphasis upon the threat that either voluntary unionism or qualified 
preference would pose to the arbitration system. He argued that trade 
union support for the system had been conditional on compulsory unionism, 
and made it plain to the committee that trade unions would have secured 
far more favourable conditions of employment after the war by operating 
outside the system. Shand also argued that a system of qualified preference 
alone would provoke industrial unrest without any commensurate benefits. 
Many employers had already indicated their willingness to negotiate an 

41 ibid. 
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unqualified preference clause, while other unions would be able to secure 
either unqualified preference or closed shops by industrial action. Qualified 
preference would, suggested Shand, bring down the 'united wrath' of unions 
and employers upon the government for a negligible return. Accordingly, 
Shand recommended strongly that the government permit the negotiation 
of unqualified preference, and that it allow the Arbitration Court to insert 
a qualified preference clause in an award where agreement was not reached. 
However, if the union could demonstrate that a majority of its members 
had supported unqualified preference in a secret ballot, the Arbitration 
Court could include it in the award over any employer objections. Shand 
also recommended that the legislation should widen the provisions for 
individual exemption from union membership — this would cover not 
merely religious grounds but more broadly defined grounds of 'conscience' 
— and that individual employers should be granted the right to 'contract 
out' from an unqualified preference clause, where the Arbitration Court 
was satisfied that a majority of employees supported this. 

Shand reassured his colleagues that the government could still claim 
that it had honoured its election promise. The state would no longer impose 
and enforce compulsory unionism; instead the government had restored 
the pre-1936 situation with an allowance for natural development since 
then. The legislation would preserve managerial prerogative by prohibiting 
pre-entry closed shops and by allowing employers to decide whether or 
not to negotiate any employment preference provisions. Furthermore, the 
legislation would protect the principle of freedom of association through 
the provisions for individual exemption and contracting out by employers. 
The caucus committee was convinced, and agreed to the Minister's 
recommendations. They became the basis of the eventual legislation. 

The government took the relatively unusual step of revealing the contents 
of the voluntary unionism legislation three months before the bill was 
introduced into the House. It was identical with the package Shand had 
proposed to the caucus committee: provision for the negotiation of 
unqualified preference in conciliation council so long as all negotiators 
on both sides agreed; in its absence, the Arbitration Court was required 
to insert a qualified preference clause in an award, or an unqualified 
preference clause where it was satisfied that a majority of workers wanted 
this; and provision for conscientious exemption and contracting out by 
employers. Shand's announcement of the contents of the bill42 underlined 
the extent to which the government had retreated from a literal 
interpretation of its election manifesto policy to an explicit concern with 
the preservation of the arbitration system. He set out the three goals which 
the government intended the bill to achieve. Heading the list was the 
maintenance and improvement of the arbitration system, while the 
promotion of a healthy and vigorous trade union movement was listed 

42 Dominion, 12 June 1961. 
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second, and, significantly, the restoration of voluntary unionism was 
nominated only as the third and final goal. 

In retrospect, the release of the contents of the bill can be seen as a 
major victory for the FOL. Its vigorous campaign of opposition had ensured 
the transformation of a general commitment to voluntary unionism into 
a far less daunting prospect. However, this interpretation of events is with 
the benefit of hindsight and the knowledge of how satisfactory the unions 
would find the new arrangements. When the details of the legislation were 
first announced, it was not at all obvious to the FOL that it had won 
a major victory. In both its public statements and its private deliberations 
in the National Council and National Executive, the FOL viewed with 
great anxiety the implications the new system would pose for a great many 
of New Zealand's weaker unions. There was every reason to expect a 
moderately large proportion of those unions that owed their birth to 
compulsory membership, and the even greater number the development 
of which since 1936 had been dependent upon its guarantee of membership 
and revenues, to be too weak to insist successfully upon an unqualified 
preference clause in negotiations should their employers prove to be 
opposed. 

Much would depend therefore upon the attitude of employers. There 
were grounds for union optimism. As noted above, the NZEF had earlier 
expressed opposition to the abolition of compulsory unionism. More 
importantly, the NZEF joined the FOL in officially opposing the bill just 
four days after the release of its contents. At a meeting which was 
subsequently described by the NZEF in its submissions to the Labour 
Bills Committee43 as 'probably one of the most representative meetings 
ever convened by the Federation', employers from around the country 
expressed 'almost unanimously' their opposition to the legislation.44 In 
a statement issued after the meeting, the NZEF emphasized that neither 
it nor other employer organizations had sought any change to the union 
membership system, that they continued to support compulsory unionism, 
and that any change would not be in the interests of peaceful industrial 
relations.45 

Walsh professed himself to be greatly reassured by the announcement 
of employer opposition to the bill. He predicted that this would make 
the issue a 'dead duck' and that 'the Government will be wise to take 
the lead from the bosses'.46 Privately, of course, he and other union officials 
were less sanguine. The capacity of the NZEF to dictate negotiating 
positions to its members was limited and lacked any formal authority. 
Even were employers initially to follow the line set by their federation, 

43 New Zealand Employers Federation, Submissions to the Labour Bills Committee 
concerning the Industrial Conciliation and Arbitration Amendment Bill, 3 October, 1961, 
p. 2. 

44 ibid., p. 3. 
45 ibid.; Dominion, 17 June 1961. 
46 Evening Post, 28 June 1961. 
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there could be no guarantee that this would be permanent. In future years 
some employers might well see advantages in opposing unqualified 
preference, especially if the short-term bargaining climate were to turn 
against the unions. It was not just the prospect of qualified preference 
which alarmed the FOL; it was also concern over what unions might 
have to trade away in negotiations to secure unqualified preference.47 Some 
unions might henceforth have to pay the price of smaller wage increases 
in return for membership security. The FOL could not afford to relax 
in its opposition to the legislation. Already, industrial disputes had broken 
out over preference issues, as unions tried to negotiate preference clauses 
in anticipation of the new law.48 

The Industrial Conciliation and Amendment Bill was introduced to 
Parliament on 14 September and referred to the Labour Bills Committee. 
The FOL's submissions to the Committee49 were a final and forthright 
warning to the government and especially to employers that if voluntary 
unionism became a part of New Zealand's industrial relations, then trade 
union support for the arbitration system was finished. In fact for all the 
rhetoric, the FOL was reluctant to abandon the arbitration system. It 
was true, as Walsh kept saying, that for many unions it would be a release 
from bondage. They could exploit their organizational resources and their 
bargaining power in a manner never before possible. No one disputed 
this and it was the manifest credibility of the scenario sketched by Walsh50 

that made the government and employers so apprehensive and caused 
them to look for solutions that would preserve union commitment to the 
arbitration system. But the FOL had also to be concerned about the 
numerous unions the futures of which would be bleak, if not non-existent, 
without the protection the system offered. The FOL had no mandate and 
no desire to sacrifice their future in a gesture of protest against the 
government if this could be avoided. 

Unqualified preference offered a way to avoid it. Although the FOL's 
submissions to the select committee denounced both qualified and 
unqualified preference, the FOL could live with unqualified preference. 
Its concerns were with trade union membership and financial security. 
Compulsory unionism had been the mechanism which had achieved this 
for 25 years. But there was no particular reason why the FOL should 
oppose any other mechanism which would also achieve it, so long as the 
costs were not too high. On the other hand, qualified preference had to 
be strenuously resisted. As the FOL admitted in its submissions, the weakest 
unions would 'go to the wall'51 without some guarantee of membership. 

47 See comments by Walsh in Dominion, 13 June 1961. 
48 Dominion, 8 July 1961; New Zealand Herald, 12 August 1961. 
49 F. P. Walsh, Submissions made on behalf of the New Zealand Federation of Labour 

to the Labour Bills Committee in respect of the Industrial Conciliation and Arbitration 
Amendment Bill in relation to compulsory unionism, Wellington, 11 October 1961. 
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51 ibid., p. 45. 



162 PAT WALCH 

Thus, the FOL used its submissions to warn employers of the unfortunate 
consequences that would ensue should any of them depart from their own 
federation's line and press for qualified preference. 

Unqualified preference, however, was treated in a new and subtly different 
manner. For the first time in any of the FOL's public utterances there 
was the suggestion that a compromise might be possible, provided 
unqualified preference became the universal and unquestioned practice. 
In its submissions, the FOL described unqualified preference as 'nothing 
more or less than compulsory unionism',52 and at another point referred 
to the new legislation as permitting the imposition of compulsory 
unionism.53 Towards the end of its submissions, the FOL repeatedly 
emphasized the vital need to preserve the arbitration system's balance of 
rights and obligations54 and, in particular, to maintain the advantages 
unions received in return for accepting the constraints of the system. Without 
this unions could no longer support the system. 

What the submissions did not say explicitly was that unqualified 
preference would meet this need. The FOL could not yet say this openly. 
It had fought vigorously any change to the existing system. As a matter 
of principle, in the interests of consistency and to keep faith with its affiliates, 
it had to continue its official opposition to change. Moreover, it had only 
recently begun to investigate alternatives to the arbitration system, including 
the withdrawal by unions from the system and their incorporation under 
the Incorporated Societies Act.55 To give the new arrangements any sort 
of welcome at all would suggest indecision at best and play-acting at worst. 
Furthermore, the intent of the legislation was that some unions would 
not secure an unqualified preference clause. Indeed the government caucus 
had put pressure on Shand to obtain some assurances from the NZEF 
on precisely this point.56 For the FOL to have expressed any enthusiasm 
for unqualified preference would have implied the possibility of considering 
qualified preference under pressure. Bitterly to attack any change at all 
made it plain that qualified preference at least was beyond the pale in 
all cases. 

Whether the government sensed this grudging and pragmatic withdrawal 
by the FOL, or whether it was communicated directly (and probably 
verbally), it is difficult to say. The news would have been welcomed. By 
the latter stages of the debate the government was on the defensive. Editorial 
opinion had shifted from support57 to opposition58 once the employers 
had come out against the bill, and submissions to the Labour Bills 
Committee were overwhelmingly opposed. Shand's rural-based ideology 

52 ibid., p. 30. 
53 ibid., p. 43. 
54 ibid., pp. 42-44 
55 ibid., pp. 39^0 
56 3/3/564, Department of Labour. 
57 Dominion, 13 June 1961; Otago Daily Times, 13 June 1961. 
58 New Zealand Herald, 17 June 1961; Evening Post, 19 June 1961. 
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came to the fore, and, although often regarded as a liberal, he found 
it necessary to resort to very traditional National Party attacks on unions 
as justification for the bill. The legislation was necessary as security against 
union malpractice and abuse of their statutory privileges;59 he warned of 
the influence of communist union officials — 'Their numbers are small 
but the power they wield is very frightening';60 and, in the committal stages 
of the House: 'This bill has been brought forward because for 10 years, 
thousands of people who were compulsorily unionists have asked for relief 
from what they consider to be oppression.'61 

The government finally pushed the bill through, with the only substantial 
amendments being the deletion of the 'contracting out' option for employers. 
However, at the end it was feeling beleaguered and anxious about the 
operation of a union membership system which was uniformly opposed 
by all major parties to the industrial relations system. The news that the 
FOL would cooperate on the basis of universal unqualified preference 
offered a way out. Less than two months after the final reading of the 
IC & A Amendment Bill, the FOL, the NZEF and officials from the 
Department of Labour had met and agreed on a standard unqualified 
preference clause to be distributed to all conciliators for inclusion in all 
awards and agreements.62 There were isolated cases of employer resistance, 
but the issue soon died as a matter of contention between unions and 
employers, and the unqualified preference clause became the first issue 
settled in all award negotiations. 

Unions soon came to find the new arrangements quite satisfactory,' 
particularly since they could now claim they had achieved unqualified 
preference in their awards by dint of their own efforts. At the 1962 FOL 
conference, Walsh asserted that since the abolition of compulsory unionism, 
unions and the FOL were 'stronger, better-disciplined and achieving more 
from day to day for the workers than at any previous period in our history'.63 

And, at the 1963 conference, the book was finally closed on state-enforced 
compulsory unionism: a motion from the Clerical Workers' Association 
seeking its restoration was overwhelmingly defeated (207-46) on a card 
vote.64 

The significance of the union membership legislation of 1961 was not 
its impact on union membership, which it hardly affected. Rather its 
significance lay in being a catalyst for bringing to the forefront a number 
of issues that had not been prominent in the previous ten years, but that 
would be at the centre of industrial relations debate over the next two 

59 Christchurch Star, 13 June 1961. 
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decades. The most important of these were the trade union commitment 
to the arbitration system and the role of government in industrial relations. 

During the 1950s these questions had largely been put to one side. They 
had, it seemed, been settled decisively by the events of 1951 when the 
militant challenge to the arbitration system was ruthlessly crushed by a 
National government, which had then capitalized on its victory for electoral 
advantage. In the apparently harmonious decade which followed there 
was no pressing need to address those issues. But, during that decade, 
a process of structural change began within the bargaining system. These 
changes centred around the first tentative emergence of a coherent system 
of direct bargaining between unions and employers outside the formal 
rules and procedures of the arbitration system. This brought to the surface 
a range of questions concerning the activities of trade unions and the 
government's responsibilities in industrial relations. This was exemplified 
by the intense public furore over the freezing workers' dispute in 1959 
and 1960. 

But at that stage the debate was pitched at a very general level. Farmers 
and employers rallied against trade union abuses while unions denounced 
the conservatism of the Arbitration Court and the pernicious ways of 
farmers and employers. The proposal to restore voluntary unionism, which 
resulted directly from the furore sparked by the freezing workers' dispute, 
gave the debate a clear focus. Compulsory unionism had been introduced 
in 1936 along with the restoration of compulsory arbitration. The 
development of industrial relations since then had been decisively 
conditioned by the combined impact of those two measures. The 
government's proposal to do away with one led directly to the unions' 
proposal to abandon the other. 

For the unions, this response served two purposes. It put the government 
on notice that voluntary unionism would come at a price, and consequently 
persuaded the government to reconsider. Secondly, it fitted nicely into 
wider considerations related to the bargaining system. Unions were led 
to re-examine their commitment to the arbitration system at a time when 
other developments were also pushing them in that direction. The 
government's proposal encouraged unions to say what they had not said 
publicly before, and for the first time the possible collapse of the arbitration 
system made an entry on to the agenda of industrial and political debate, 
and became the central consideration in the government's policy 
deliberations. The unanimous resolution at the 1961 FOL conference, 
although in one sense a symbolic gesture by the trade union movement, 
was nevertheless one of immense significance. Since 1894 the commitment 
of trade unions to the arbitration system had wavered at times, but 
previously the strongly expressed voices of dissent had always been in 
the minority. But from 1961 this was reversed, and the official posture 
of the trade union movement was one of opposition to the system. This 
legitimized the second tier bargaining of the 1950s, and encouraged unions 
to expand it further. The government's proposal to abolish compulsory 
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unionism did not cause any of this. But it provided the opportunity and 
the stimulus for the trade union movement to bring into the open its 
dissatisfaction with the arbitration system, and for the first time to signal 
explicitly that its future actions would be directed away from the observation 
of its rules and procedures. In that sense, it may fairly be said to have 
been a watershed in the life of the arbitration system. 

For the government, the affair compelled it to re-examine the question 
of the proper role it should play in industrial relations. Industrial relations 
had always offered the opportunity of electoral advantage and political 
parties, conservative parties especially, had never been slow to exploit that. 
However, the National Party's eagerness to make use of the electoral appeal 
of voluntary unionism had unfortunate consequences for the new 
government. It threatened to destabilize the industrial relations system 
in a way that would bring the government no tangible reward. In the 
circumstances of 1960-61 there could be no doubting the capacity of the 
major unions to prosper outside the arbitration system. The government's 
supporters, particularly the farmers, would not thank it for this, and with 
both unions and employers united in warning of the consequences of 
voluntary unionism, the government would be hard pressed to escape 
responsibility for the outcome. 

At that level, the union membership issue demonstrated sharply the 
risks for any government of succumbing to the electoral temptations of 
proposing radical change in industrial relations. It is doubtful that the 
National Party had considered the likely trade union response. It knew, 
of course, that the unions would oppose it, and no doubt expected employers 
to do likewise. But it is unlikely National had considered the problem 
of a trade union threat to abandon the arbitration system. When faced 
with this threat as government, National had to think carefully about 
the kind of industrial relations system it did in fact want, and to weigh 
its ideological and electoral commitment to voluntary unionism against 
practical industrial relations concerns. The government knew also that 
a general dismantling of the arbitration system would leave unions and 
employers without agreed rules and procedures to settle disputes. This 
would inevitably drag the government in as a more active participant in 
day-to-day industrial relations. Tom Shand in particular had no enthusiasm 
for this role, especially given what would be the markedly worse union/ 
government relations in the wake of voluntary unionism. 

Its evaluation of all these considerations made it plain to the government 
that its first priority in industrial relations must be the preservation of 
the arbitration system. Thus, the government was compelled to spend 1961 
backing off from its original proposal, and seek a compromise which, 
by leaving undisturbed the status quo of the arbitration system, placated 
both unions and employers. Since the final outcome departed substantially 
from National's election manifesto, the matter required careful management 
within the government caucus, a task handled adroitly by the Minister 
of Labour and his department. These events illustrate yet again the close 
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links between the industrial and political spheres in New Zealand. 
Immediate industrial considerations were paramount in encouraging the 
government into retreat from its firmly taken electoral position. Its political 
commitment to voluntary unionism could not survive the prospect of a 
future without the security of the arbitration system. In time, however, 
the National Party would come to consider the new arrangements as 
objectionable as their predecessor, and attention would focus again on 
the issue of union membership. 
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