Colonists and Aborigines
in the Early Australian Settlements
WILLIAM DAMPIER, so far as I know the first Englishman to describe the
Australian Aborigines, did not take a very favourable view of them. The
Inhabitants of this country,' he wrote, 'are the miserablest People in the
world. The Hodmadods of Monomatapa, though a nasty People, yet for
wealth are Gentlemen to these, who have no Houses and skin Garments,
Sheep, Poultry and Fruits of the Earth, Ostrich Eggs, etc. as the Hodmadods
have.' Yet he gives a good physical description of them and notes that they
'live in Companies, 20 or 30 men, women and children together'. 'Their only
Food,' he adds, 'is a small sort of Fish' — but we must remember that he was
speaking of the north-western coast of Australia. There he saw 'neither Herb,
Root, Pulse nor any sort of Grain for them to e a t . . . nor any sort of Bird or
Beast that they can catch, having no Instruments wherewithal to do so'.
Further east the Aborigines climbed trees and snared opossums and hunted
the kangaroo.
Cook had not much intercourse with the Aborigines, but he makes one
comment of some interest. 'Their features were far from disagreeable, the
voices were soft and tunable and they could easily repeat many words after
us, but neither us nor Tupia could understand one word they said.' Banks,
who saw more of them, devotes some pages of his 'account of that part of
New Holland now called New South Wales' to a description of their way of
life, artifacts and hunting. Clearly, however, he did not find them nearly as
interesting as the Maoris of New Zealand. 'That they are a very pusillanimous
people,' he wrote, 'we had every reason to suppose from every part of their
conduct.' Not that he was entirely unsympathetic: 'thus live,' he says
elsewhere, 'these as I had almost said happy people, content with little, nay
almost nothing.' And he made, especially perhaps when the Endeavour was
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being careened at the Endeavour River, a list of words which modern
authorities have found 'pretty accurate' as far as it goes.
Presumably these were the chief sources of information about the
Aborigines when the instructions to Captain Arthur Phillip, the first Governor
of New South Wales, were drawn up. 'You are to endeavour,' they ran, 'by
every possible means to open an intercourse with the natives and to conciliate
their affections, enjoining our subjects to live in amity and kindness with
them. And if any of our subjects shall wantonly destroy them or give them
any unnecessary interruption in their several occupations, it is our will and
pleasure that you do cause such offenders to be brought to punishment.'
Phillip did his best to carry out these humane instructions, though he was
hampered by the fact that most of the British subjects in his government were
convicts. Interference by convicts with Aboriginal women before long caused
friction between white and black. On 28 July 1788 Phillip reported that 'the
natives, though very friendly when they are met by 2 or 3 people who are
armed, still continue to attack any of the convicts when they meet them in
the woods'.
In short, the Aboriginals soon realized the military superiority of
Europeans and on the whole kept aloof. Early on, finding them increasingly
troublesome, Phillip thought it necessary to seize a man 'so that we might
attain his language or teach him ours'. This man died of smallpox but the
Governor had more success with a man named Bennilong. Watkin Tench
thought his mind was 'certainly far above mediocrity'. He went back to his
people but later rendered good service by punishing a man who had thrown a'
spear at the Governor and wounded him. This incident led to better relations
and several young men began to live among the settlers, visit houses in
Sydney and trade fish in Parramatta. When Phillip returned to London at the
end of his term of office, Bennilong and another man who had become
attached to him accompanied him to England in spite of the lamentations of
their wives and friends. Bennilong (we hear no more of the other man)
returned to Sydney with Phillip's successor Hunter and at first lived at
Government House. But he was more and more frequently absent: 'when he
went out,' Collins tells us, 'he usually left his clothes behind, carefully
resuming them on his return'. Later, however, he 'became so fond of
drinking that he lost no opportunity of becoming intoxicated and in that
state was so savage and violent as to be capable of any mischief. The gap
between the two cultures was too wide to be bridged by any individual.
Phillip's instructions referred to the Aboriginals' 'several occupations', but
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in effect, as Professor Blainey shows in the fine book which removes the
reproach that Australian historians left the Aborigines to the anthropologists
and sociologists, these reduced to one, namely that of gaining a living from a
generally harsh environment. Hunting and fishing, in both of which they
showed considerable skill, were their chief means of so doing, though they
also ate many roots and fruits. Their nomadic life seems to have been due in
large measures to the needs of subsistence, though they carried on some
intertribal trade, for instance in pearl shell, stone axes and grinding stones. In
the early years of New South Wales, a few Aboriginals were victualled from
the public store. These, it would seem, were for the most part boys from
eight to fourteen years of age, who were living with the settlers and 'were
found capable of being made extremely useful, going cheerfully into the
fields to labour; and the elder ones with ease hoed in a few hours a greater
quantity of ground than that generally assigned to a convict for a day's
work'.
But settlement was spreading outwards from Sydney. By 1795 there were
said to be upwards of four hundred persons settled on the banks of the
Hawkesbury. As the Europeans penetrated further into their preserve, the
attitude of the Aboriginals began to change. They began to assemble in
parties to plunder the settlers' corn and stock. The juicy ears of wheat and
cobs of com were a particular attraction. Later they learned to drive the
settlers' cattle into swampy ground, hamstring and kill them and then eat
their fill. According to Hunter, they were encouraged in these operations by
absconding convicts: 'being too idle to work, they have join'd large bodys of
the natives and have taught them how to annoy and disturb the settlers, who
have many of them been murder'd by them, their houses burnt and their
stock destroyed'. In 1804 Governor King, though he like his predecessors
was favourably disposed towards the Aborigines, found himself 'reluctantly
compelled to direct a stop being put to these acts by firing on them, which
very soon had the desired effect, but not before two of the natives were
killed'. The political troubles of Bligh's governorship caused relations with
the Aborigines to fall into the background. Macquarie, however, though he
claimed with some justice that his policy was one of domestication and
civilization, found it necessary to send three detachments of soldiers to the
districts most troubled by Aboriginal depredations, in which five Europeans
had been killed. One of these detachments surprised an Aboriginal encampment and, meeting with some resistance, killed fourteen and made five
prisoner.
Macquarie was the first governor to make a systematic attempt at
education of the Aborigines. Early in 1815 he opened an 'institution' at
Parramatta under William Shelley, a former missionary of the London
Missionary Society who had turned trader. This was to take six boys and six
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girls. Macquarie ingeniously advertized this school by holding a kind of
corroboree at Christmas time, at which some two hundred Aboriginals —
men, women and children — were given meat and drink and some were
persuaded to leave their children at the institution, whose inmates displayed
their prowess at reading, writing and needlework. The practice continued so
long as Macquarie remained in the government and he claimed that the
Institution had 'proved that the children of the Natives have as good and
ready an aptitude for learning as those of Europeans'. The proposal of the
committee in charge of the school to move the Institution from Parramatta to
a reserve elsewhere, however, seems significant. The school continued for
some time, but it was said in 1828 that 'its spirit, with that of its founder, is
departed', and, according to Governor Darling, though the boys learned to
read and write, when their education was completed they returned to their
tribes.
In 1832 C.M.S. missionaries arrived in New South Wales. On the proposal
of the newly-appointed Archdeacon, W.G. Broughton, they were stationed at
Wellington Valley, then on the extreme edge of settlement. Two of them, the
Rev. J. Gunther and the Rev. W. Watson, quarrelled and Watson was
dismissed by the committee in 1841. Nevertheless Governor Gipps found him
encamped about four miles from the Wellington Valley station with some
adults and all the Aboriginal children he had had under his care. Quarrel
though they might among themselves, they all agreed that it was difficult to
hold the young people. In New Zealand, it might almost be said that, after
the first few years, Maori tribes competed for missionaries. Nothing like this
happened in Australia. 'In whatever direction I may go, even at a distance of
forty or sixty miles,' Gunther reported, 'the parents conceal their children
when they hear that a missionary approaches their camp.'
The Aboriginal tribes could not understand one another. It was not merely
a question of dialectical differences as in New Zealand and indeed in
Polynesia generally. In Australia, as in New Zealand, it was a missionary, the
Rev. L.E. Threlkeld, formerly stationed in Raiatea, who undertook the
pioneering work. In 1824 he set himself to learn the dialect of Awabakal,
spoken at his station on Lake Macquarie near Newcastle, with a view to
compiling a grammar. With the help of an intelligent local chief, Biraban (also
known as McGill) this was completed and published in 1834. In 1850
Threlkeld published another work, a Key to the Aboriginal Language.
Threlkeld, a cantankerous individual, was dismissed by the London Missionary Society in 1828 but was then given a government subsidy. He continued
his work at Lake Macquarie till 1841, when he reported that 'this mission has
ceased to exist, not from want of support from the British Government nor
from the inclination of the Agent but purely from the Aborigines themselves
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becoming extinct in these parts'. He then moved to Sydney, where he
became minister to two successive Congregational churches. But Threlkeld's
valuable pioneering linguistic work would hardly lead us to qualify the
judgement of Lord Stanley that the efforts hitherto made for the civilization
of the Aborigines had been unavailing.
The Aborigines had rendered useful service to exploration. New tribes
were apt to be frightened at first. When G.W. Evans in his journey over the
mountains in 1815 gave some Aboriginals meat, clothing and tomahawks they
'seemed much pleased'; but one man 'much frightened . . . ran up a Tree in a
moment, carrying with him his spear and crooked throwing stick' and could
not be induced to come down. Throsby's Aboriginal guides on his
expedition of 1819 were rewarded with gifts of clothes and bedding and one
of them, Cookoogong, was appointed by Macquarie chief of his tribe (the
Burrahburrah) and given a brass gorget as a badge of distinction. Sturt, on
the great expedition of 1829-30 in which he discovered the Murray, found
the attitude of the Aboriginals at the confluence with the Darling 'change
miraculously from anger to curiosity'. Sir Thomas Mitchell, who as
Surveyor-General was more involved in exploration than any other man,
secured Aboriginal guides before entering completely unknown country.
Yuranigh, who accompanied him on his fourth expedition earned his
unqualified praise. 'Yuranigh,' he wrote, 'was small and slender in person, but
he was of the most determined courage and resolution. His intelligence and
his judgement rendered him so necessary to me that he was ever at my elbow
whether on foot or horseback . . . .Nothing escaped his penetrating eye and
quick ear.' This model Aborigine hated the idea of returning to the woods
as a savage.
Piper, who accompanied Mitchell on two of his expeditions, was a more
equivocal character and earned a severe reproof. On the other hand men who
became detached from Mitchell's party were killed by the blacks and lonely
explorers like Captain Patrick Logan, commandant at Moreton Bay, in 1830
and Captain Collet Barker at Lake Alexandrina in 1831 paid for their rashness
with their lives. Mitchell himself incurred criticism from Lord Glenelg,
Secretary of State for the Colonies, for an incident at Lake Dispersion in
which a man and a woman with a child on her back were killed and others
wounded, but he admitted that the subsequent inquiry by the New South
Wales Executive Council showed that 'the language of his Report did less than
justice both to the conduct which he pursued and the motives by which he
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was actuated'. The presence of two Aboriginals with Leichhardt's party on
his Port Essington expedition of 1845 did not save him from attack, in which
one of his party was killed and two others were wounded. This affair and
many other instances show that the Aborigines did not think of themselves as
one people.
In the mid-1820s we hear of a mounted police in New South Wales. Most
of them appear to have been volunteers from regiments serving in the colony.
Lieutenant Condamine, Acting Military Secretary, presumably with the
support of Governor Darling, suggested that intelligent and faithful
Aboriginals should be encouraged to accompany the police on occasions
when they might be useful. The shooting of an Aboriginal whilst in police
custody in 1826 was followed by the trial of the officer concerned. It was
said that the Aboriginal was attempting to escape and the officer (Lieutenant
N. Lowe) was acquitted, the witnesses against him not being deemed by the
court entitled to credit. This looks suspicious and the Acting AttorneyGeneral reported later that 'there is a mystery about this matter which wants
clearing up'. It would seem that public opinion did not avour too strict
administration of the law. Sir George Murrav in 1829 expressed strong
disapproval of 'an unofficered expedition of private soldiers as it should seem
of convicts also, undertaken against the Natives upon a promise of pecuniary
reward for the capture of one or more of them'. This fired on a party of
Aboriginals killing a woman and child and mortally wounding a man.
On one fundamental point Lord Glenelg as Secretary of State stood firm.
'I believe,' he wrote, 'that we should consult very ill for the welfare of that
helpless and unfortunate Race by recognizing in them any right to alienate to
private adventurers the Land of the Colony.' The only possible safeguard
for Aboriginal interests was the Crown. Glenelg was referring to the situation
at Port Phillip, where J.H. Wedge and others in 1835 had formed the Geelong
and Dutigalla Association (later the Port Phillip Association) and sent John
Batman to negotiate with the local chiefs for the purchase of their land. For
20 pairs of scissors, 50 handkerchiefs, twelve red shirts, four flannel jackets,
four suits of clothes, 501bs of flour and a yearly tribute in kind, the Dutigalla
tribe granted Batman 100,000 acres. A similar deed of purchase was signed
for 500,000 acres on the Yarra Yarra. One of the prime duties of Captain
Lonsdale, whom Governor Bourke appointed Police Magistrate on his visit to
Port Phillip in 1836, was to protect the Aborigines and conciliate them by
kind treatment and presents. But Port Phillip in its early years was largely
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peopled by pastoralists who drove their flocks and herds across country in the
dray tracks made by Mitchell in his exploration of 'Australia Felix' in that
year. There were many clashes between these 'overlanders', as they were
called, and the Aborigines.
A shocking incident in 1838 in the Namoi-Gwydir region of northern New
South Wales, where there had already been trouble with the Kamilaroi
people, is something of a landmark in Australian history. The son of a local
squatter and eleven assigned servants at the Myall Creek hut on Henry
Dangar's run told the shepherd, G. Anderson, that they intended to tie up
any Aborigines they might catch, take them over the hill and frighten the life
out of them. Anderson later heard shots. When Dangar's manager, William
Hobbs, returned to the hut some days afterwards he found the charred
remains of twenty-eight bodies of men, women and children. Hobbs thought
it his duty to inform the nearest police magistrate at Muswellbrook, 250 miles
away to the south-east. The magistrate, Captain E.D. Day, reported the
incident to the colonial secretary, Deas Thomson. Governor Gipps consulted
the Attorney-General, J.H. Plunkett, who was of the opinion that Aborigines
and European settlers were equally entitled to the protection of the law.
Gipps thereupon ordered Day to take up a party of mounted police to inquire
into the affair and collect evidence so that the offenders might be brought to
justice. Fifty-three days later Day reported to Gipps that the squatter's son
had escaped but that he had arrested the other eleven men concerned. They
were put on trial for murder. A public meeting of squatters raised the money
to brief leading barristers for their defence. Despite the charge of Chief
Justice Dowling, who heard the case, the jury, after twenty minutes' absence,
returned a verdict of not guilty. But Plunkett was not to be denied. In a
second trial a fortnight later seven of the eleven were found guilty of
murdering an Aboriginal child and duly hanged.
Meanwhile, as a sequel to the report of the House of Commons on
Aborigines, 1835-37, which recommended the institution of Protectors of
Aborigines, Protectors were appointed for Port Phillip. G.A. Robinson, who
had made his reputation by his sympathetic interest in the Tasmanians (who
were a distinct race and are not covered in this article), was to be Chief
Protector. A.P. Gedge was to be stationed in the Goulburn River district, E.S.
Parker in the Mount Macedon district, W. Thomas at Melbourne and Western
Port, and C.W. Sievwright at Geelong. Robinson, a Methodist bricklayer, was
no administrator and only Thomas and to a less degree Parker made any
mark. But, in the words of Foxcroft, 'for many years after its settlement, the
natives of the Port Phillip district were subjected by the protectorate and its
complementary institutions, the native police and missions, to perhaps the
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most thoroughgoing attempt to civilize them that the record of early contact
in Australia can show'. E.M. Curr in his recollections gives a not
unsympathetic picture of the Aborigines about Melbourne in 1839. 'To hear
them cooeying and shouting to one another in shrill voices and strange
tongues in the streets had a strange effect. These once free-born lords of the
soil seemed to make themselves useful under the new regime by chopping
firewood, bringing in brooms for barter and occasional buckets of water from
the Yarra and might be seen a little before sundown retiring to their camps on
the outskirts of the town well supplied with bread and meat and followed by
packs of half-starved dogs, which had spent the day in performing scavengers'
duty in the streets.'
Similar services, such as fetching water from the river in return for food,
were rendered by the Aborigines in the early days of Adelaide. Here also
when the first Governor, Sir John Hindmarsh, was appointed by the Crown in
1836, Lord Glenelg stipulated that the South Australia Commissioners, who
controlled lands and colonization, should appoint a Protector of Aborigines.
No permanent appointment was made, however, until 1839, when Matthew
Moorhouse was selected. As in Port Phillip overlanders drove stock from New
South Wales to the new colony and there were clashes between these parties
and the Aborigines. In 1840 the Police Commissioner, Major O'Halloran,
hanged two Aboriginals who were held responsible for murdering the crew
and passengers of a ship. When a party of overlanders was attacked in April
1841 Colonel Gawler, the second Governor, sent another police party to the
scene but recalled it when he heard that his earlier proceedings had been'
disapproved. Just at this point Captain George Grey arrived to succeed
Gawler who had been recalled. Grey decided to send up a strong police party,
accompanied by the Protector, but rather to inquire into the circumstances
than to take punitive measures. Later, in response to an appeal from a settler
who was expecting a mob of sheep to be driven overland to the colony and
offered to defray the expenses, Grey arranged for a party of police and
volunteers, again accompanied by Moorhouse, to go up and join the
overlanding party. The combined force was, however, attacked by about a
hundred and fifty armed Aborigines and eventually the Europeans were
obliged to fire and killed about thirty blacks. A board of inquiry exonerated
the leaders but Stanley had some criticisms and appointed E.J. Eyre, the
explorer, to the joint offices of Resident Magistrate and Protector of
Aborigines at Moorundie near the great bend on the Murray, which was on
the usual overlanding route. The attacks diminished for a time, but Eyre
grew tired of handing out food and blankets and in 1844 asked for another
appointment.
The British flag was first hoisted in Western Australia at King George's
Sound on Christmas Day 1826. The very next day Captain Lockyer, the
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Commandant, had one of his men speared by Aboriginals. They had,
however, been ill-treated by American sealers. But King George's Sound was a
temporary penal settlement founded to forestall the French. The true
founder of Western Australia and its first Governor was Captain (afterwards
Sir James) Stirling. His inclination was to treat the Aboriginals leniently, but
this was misinterpreted as weakness. Two Aboriginals of exceptional force of
character, Yagan and Midgegooroo, took the lead. Yagan was taken and
imprisoned on Carnac Island, but escaped. The wanton murder of an
unoffending Aboriginal in April 1833 brought matters to a head. A party
headed by Yagan, Midgegooroo and another chief, Munday, speared two
brothers and mutilated their bodies as a deliberate act of retaliation. Stirling
had organized a small Mounted Police but at the time was in England on
leave. Lieutenant-Governor Irwin had Midgegooroo taken by a police party
and publicly shot outside the gaol at Perth in May. A price had been put on
Yagan's head and he was shot on 11 July, though the settler who shot him
was speared by another Aboriginal in the affray. The Government as a gesture
of conciliation lifted the ban on the other outlaw, Munday. After a lull
trouble broke out again in 1834 on the Murray River south of Perth. Four or
five settlers were murdered and the threat to spear all in the area deterred
settlers from attempting to cultivate their land grants. Stirling, who had
recently returned from leave, led a party of about twenty up to Pinjarra.
P-erhaps his object was a demonstration of force rather than a battle but a
sharp engagement on 28 October was the natural result. Fifteen to twenty
Aboriginals were killed and Captain Ellis, commanding the police, was
mortally wounded. It was the only occasion on which any Australian
Governor engaged in battle with the Aborigines.
The West Australian Government continued its conciliatory policy after
the 'battle' of Pinjarra. In December 1834 F.F. Armstrong, an enthusiastic
Methodist, was appointed Native Interpreter, the idea being that he should
live with the Aboriginals, with whose language he was well acquainted, at
Mount Eliza Bay near Perth, and gradually wean them from their savage ways.
The standard history of Western Australia refers to this experience as 'a fair
success': Sir Paul Hasluck's judgement is less favourable. Governor Stirling
seems to have retained his confidence in Armstrong, for towards the end of
his term he appointed him Superintendent of Natives in the district of Perth,
with some increase no doubt in his meagre salary. In January 1840 two
Protectors of Natives appointed by the Colonial Office arrived in Western
Australia. One was stationed at Perth and the other at York, but neither made
much impact. On the other hand in 1843 the Rev. J.R. Wollaston of Picton,
Western Australia, noted that 'among the Aborigines there have been no
disturbances for a long time'. 'They are', he added 'far better treated here
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than in most colonies, the Legislature is very considerate towards them,
offering them every protection against aggression and ill usage of the
whites.'
One of the avowed objects of the New South Wales Border Police Act
passed in 1839 to create a new force, financed in part by an assessment on
stock, was 'to put a stop to the atrocities which have of late been so
extensively committed beyond the boundaries [of location] both by
aborigines and on them'. Gipps had direct instructions from the Home
Government to institute an inquiry in every case where Aboriginals had come
to violent death by collision with the Europeans. 'The natives of the colony,'
he reminded the settlers, 'have an equal right with the people of European
origin to the protection and assistance of the laws of England.' It was the
duty of the Commissioners of Crown Lands to cultivate friendship with the
Aborigines, assist them in obtaining redress for any wrong and particularly to
prevent any interference of European men with their women. Intercourse
between station hands (often assigned convicts until assignment was abolished
in 1840) and Aboriginal women was in fact common and often led to
infanticide.
The reports of the Commissioners give useful information about the
conditions of the Aborigines in the 1840s. J. Lambie early in 1842 reported
from the Monaro district that at the sheep stations near the coast 'a good
many' Aboriginals 'were employed in sheep-washing, hoeing maize and
reaping at the whaling station at Twofold Bay on the same pay or term as the
whites.' R.G. Massie, another of the Commissioners, claimed to have'
'succeeded beyond my expectations in gaining the confidence of most of the
Tribes in the McLeay district'. But you never quite knew where you were
with the Aborigines. W.H. Wright in the Wellington district in January 1845
expressed his appreciation of the assistance given by them in the recent
floods, especially by the mission-educated Bungaree, who had rescued an
overseer from drowning. But next year Wright reported that from 150 to 200
blacks, several of them thought to be domesticated, had come together and
plundered five stations on the Macquarie River. The Aboriginals were doing
useful work with police parties in tracking bushrangers. At Port Phillip a
police corps consisting entirely of Aboriginals was working very satisfactorily
under an Englishman named Dana.
On the other hand in 1844 no missions to the Aborigines were receiving
aid from Government, although the Rev. W. Watson still maintained the
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establishment in Wellington Valley. But too much should not be read into the
disappointment of the missionaries' hopes. A Select Committee of the New
South Wales Legislative Council on the Condition of the Aborigines in 1845
put some searching questions to the Rev. W. Schmidt, a missionary at
Moreton Bay. 'Were they conscious of inferiority to the whites,' the
Committee asked, 'or did they fancy their own mode of life the most pleasant
and best?' 'From some of their own experiences,' Schmidt replied, 'I judged
that they considered themselves superior to us.' 'Do you mean that they
considered themselves superior to the whole of the wliite race, or to those
they saw in the condition of convicts?' 'To the whole,' said Schmidt. 'They
preferred their mode of living to ours; when they have accompanied us on
some of our journeys, they have expressed the opinion, that they were our
masters in the bush . . . . They pitied us that we troubled ourselves with so
many things.' They had a pride in their own culture and saw no sufficient
reason to discard it.
But whether they liked it or not, the Aborigines were increasingly involved
in a society which was being shaped by invaders of European stock and in
which they were at a disadvantage. On his way home after his explorations in
Western Australia, George Grey wrote a noteworthy paper on the question
how far the Aborigines were amenable to English law. He argued that it was
mistaken generosity to allow them to practise their own laws and customs
when they became British subjects. 'From the moment the Aborigines of this
Country are declared British Subjects, they should as far as possible be taught
that the British Laws are to supersede their own, so that any native who is
suffering under their own customs may have the power of appeal to those of
Great Britain.' Otherwise the older men would have the power of effectually
preventing the civilization of any members of their own tribe. He knew many
instances of 'Natives who have been almost or quite civilized' being compelled
to return to the bush, especially girls who were bethrothed in infancy being
compelled by their husbands to join them at puberty. They should be
punished, though in the first instance lightly, for any violation of British law.
Grey also argued that the courts should be empowered to receive evidence
from Aborigines in cases relating only to themselves. Gipps, to whom this
paper was forwarded by Lord John Russell, Secretary of State, replied that
'the practice alluded to by Captain Grey [presumably the surrender of girls to
their husbands] has not for many years past been sanctioned by any act of
the Government of New South Wales.. .. The language now held by this
Government is that the Aborigines are Her Majesty's Subjects; and... whilst
they are entitled in every respect to the benefit and protection of English
Law, they are amenable also to the penalties which are imposed on
infractions of the law whether or not the offence be committed against one
of themselves or against white men.' But there was occasional differentiation
in favour of the Aborigines and provision was made for the defence of
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Aborigines on trial, Mr Threlkeld usually acting. On the other hand Mr
Justice Willis at Melbourne doubted the competence of the courts to try
Aborigines for offences committed inter se and entered a nolle prosequi
But others doubted the correctness of Willis's ruling, notably Plunkett, who
had doubdess been consulted before Gipps expressed his opinion. Plunkett
had indeed introduced a bill in 1839 into the Legislative Council allowing
Aborigines to give evidence in the courts; but the Law Officers in England
reported against it. It was held to be a matter rather for imperial legislation
and in 1843, when Plunkett was in London on leave, an Act of Parliament
was passed for the admission of unsworn testimony in court and criminal
proceedings. But a bill to take advantage of this permissive legislation
introduced into the Legislative Council by Plunkett in 1844 was thrown out
by fourteen to ten. Another attempt in 1849, providing that such evidence
should be taken on a declaration rather than on oath and then only as a
collateral to European evidence, was also defeated, though only by ten to
nine. Prejudice was still too strong for any such concession.
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