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I 

IN JANUARY 1838 the missionaries of the Church Missionary Society 
working in the Bay of Islands, led by Henry Williams and George Clarke, 
decided to recommend, 'That the whole country be secured under the 
protection and guardian care of the British Government, for a number of 
years, with a Resident Governor and other Officers; with a military force, 
to support their authority and insure obedience to all laws which may be 
enacted.'1 

This decision stemmed not only from concern at the influx of unregu-
lated white settlement, but also from continued feuding and turbulence 
among Maoris, including baptised members of the missionaries' own 
congregations. Having frequently been accepted as mediators in tribal 
feuding and disputes between Maoris and settlers, and pestered by con-
verts for detailed regulations on the mode of securing redress appropriate 
to adherents of the new god, the missionaries believed that the Maori 
people genuinely wished to see codified laws and law-enforcement machi-
nery established; but recent experience inclined them to the conviction 
that Maori society was too segmented, chiefly authority too limited, for 
law to be enforced without the aid of an external authority. Although it 
embodied a fleeting suggestion that the new policy might be temporary, 
the resolution of 1838 in fact marked the beginnings of a continuing 
missionary and humanitarian commitment to the extension of coercive 
state power in New Zealand, to establish law where none was believed 
previously to have existed, as a necessary pre-condition of the Maoris' 
social advancement. This article will be concerned with the forms of law 
and judicial machinery which the British sought to establish in New Zea-
land, and the attitudes of Maoris towards them. 

* This article is drawn from a paper of the same title presented in the History sect-
ion of the A.N.Z.A.A.S. conference, Christchurch, January, 1968. 

1 Dandeson Coates, Documents Exhibiting the Views of the Committee of the Church 
Missionary Society on the New Zealand Question, and Explanatory of the Present State 
of That Country, London, 1839, p. 44. 
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The view of Maori policy which prevailed among humanitarians in 
England in 1839-40 was that the Maori people should be 'amalgamated' 
as speedily as possible with the intruding settlers. The principal basis of 
this view was a pessimistic conviction, born of observation of the fate of 
native peoples previously subject to European colonisation, that once 
settlement had started to flow in New Zealand, a policy of protection of 
the Maoris in their old usages was futile. In the words of James Stephen, 
Permanent Under-Secretary at the Colonial Office, 'neither penalties, nor 
regulations, nor the teachings of Christianity would restrain settlers from 
oppressing the Maoris'.2 The alternatives for the Maoris were frequently 
stated very starkly: they must choose between 'amalgamation' and ex-
termination. It was this pessimism about the ability to restrain settlement 
that explains the apparent lack of idealism in the Colonial Office, which 
has been denounced by a recent historian.3 Pessimism caused Stephen to 
be irresolute in defence of Maori interests when they conflicted with those 
of settlers. He believed that 'whatever unpopular boon' was conferred on 
the Maoris by official policy would be eroded by settler pressures.4 While 
it should be remembered that this was written of a situation where govern-
ment was weak, it was unduly defeatist because it underestimated the 
Maoris' own capacity for resistance to settler pressures. But it was the 
failure in Australia which Stephen had in mind; the Fijian experience, 
where Gordon successfully .supported native against settler, had not yet 
occurred. 

On the more positive side humanitarians also believed it would be 
baneful, as well as futile, to withhold from the Maoris the advantages of 
Western institutions. A legacy of the 'noble savage' philosophy, which 
accorded Polynesians a 'semi-civilised' status, together with misleadingly 
optimistic reports from the missionaries and James Busby, British Resident 
at the Bay of Islands, led the authorities in London to a facile belief that 
the Maoris would be submissive to British forms of law and administra-
tion. The influential Aborigines Protection Society urged the prompt 
extension to the Maoris of the laws of real property and commerce, the 
responsibilities of British subjects, such as taxation, and the corresponding 
privileges of education and immediate participation in the institutions of 
state power — the militia, the courts, the local government machinery and 
the parliament.5 Robert Torrens, an associate of Edward Gibbon Wake-
field, suggested a division of New Zealand into provinces, jointly admini-
stered by a Maori ariki and a European High Sheriff, with mixed military 
and police forces, mixed juries and a judiciary including at least two 
Maori judges.6 

James Stephen in the main agreed with the principles expounded by 
the Aborigines Protection Society, and worked them into Hobson's 

2 Stephen, draft Instructions to Hobson, 9 December 1840, CO 209/8, pp. 490-1. 
3 Ian Wards, The Shadow of the Land, Wellington, 1968, pp. 30-37. 
-»Stephen, minute, 28 December 1840, CO 209/8, p. 450. 
5 Standish Motte, A System of Legislation for Securing Protection to the Aboriginal 

Inhabitants of all Countries Colonised by Great Britain, London, 1840. 
6 Torrens, 'Scheme of Native Government', 6 November 1839, CO 209/3, pp. 296ff. 
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Instructions and thence into the Treaty of Waitangi which Hobson and 
his officers presented to the chiefs in 1840. Yet they appeared in only a 
general and attenuated form. The clause in the Treaty granting the Maoris 
the 'rights and privileges of British subjects' was not spelled out into 
detailed instructions about Maori participation in the machinery of 
government. And the main reason for this was that, at bottom, Stephen 
and his superiors in London did not really believe that Maoris were 
competent to assume the co-equal responsibilities with settlers which the 
Aborigines Protection Society or Robert Torrens envisaged, not, at least, 
without a period of tutelage. While considered to be a superior kind of 
'native', the Maoris were still deemed only 'semi-civilised' or 'emerging 
from barbarism'. When in 1840 Stephen became much more urgent about 
the need to strengthen the Maori position against the settler influx, he 
wrote not of giving them political or judicial authority, but of embodying 
a Maori militia under white officers. Stephen's superior, Lord Russell, 
was not sure that he wanted even that. Out in New Zealand Hobson 
showed no inclination to share power with the chiefs. The settlers, frustra-
ted by Maori caginess in land selling, and with 'noble savage' ideas 
entirely supplanted by their repugnance at what they considered the 
licentiousness and barbarism of Maori life, wanted only to weaken, not 
bolster, the Maoris' power. The net result of official policy was an initial 
withholding of political power from the settlers, to prevent them im-
mediately oppressing the Maoris, but no formal sharing of it with Maori 
leadership. Yet Maoris were deemed subject to most of the obligations of 
British subjects. Within weeks of landing in New Zealand, Hobson's 
soldiers and Police Magistrates were making the first arrests of Maoris 
(although infrequent at this time) for offences against the common law, 
while the courts took the view that, as British subjects, the Maoris were 
amenable to British law.7 

I I 

How far did the various proposals on law and administration, and the 
policy officially implemented, match Maori wishes? Certainly the Maori 
people were not likely to abandon easily their customary usages for the 
whole paraphernalia of British law, administration, education and taxa-
tion, as some of the doctrinaire humanitarians seemed to expect. In this 
sense the proposals of the Aborigines Protection Society were unrealistic. 
By and large Maori life continued after 1840 much as it had in the decade 
before, with kinship-oriented communities pursuing traditional modes of 
life, modified by a selective adoption of European material goods and 
European institutions considered likely to increase their prosperity and 
power. 

7 For early (1840) examples of arrest and trial of Maoris see The Journal of Ensign 
Best 1837-43, ed. Nancy M. Taylor, Wellington, 1966; for a court ruling see Edward 
Jerningham Wakefield, Adventure in New Zealand from 1839 to 1844, London, 1845, 
II, 146-9. 
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The main interest of the chiefs — equally of Te Heuheu, who rejected 
the Treaty, and of Waka Nene, who signed it — was to preserve their own 
rank and station and the strength of their kin group, against the threats 
of settler encroachment, foreign powers, and upstart young men (like 
Hone Heke) among their own people.8 Judging by his later refusal to 
allow magistrates to investigate killings arising from adultery and sorcery 
disputes among his people,9 Nene was not signing a submission to British 
law; he was signing an alliance with a powerful European chief who could 
assist him in his aspiration. 

There was also some quite careful reflection about the use of British 
authority to assist in securing social stability. At Kaitaia, Nopera Pana-
kareao recognised the tendency to confusion in a society where political 
power was multi-centred and thought the governor might help them 'go 
straight'. Another chief at the Kaitaia meeting reflected that, while they 
could handle disputes caused by theft or murder, puremu (adultery) 
occasioned many feuds and he wondered if the Governor's authority 
could assist in curbing it.10 With regard to the many disputes arising with 
settlers, notably over land rights and stock trespass, the intervention of 
officials was also to prove acceptable. 

To this extent Maori leaders were prepared to engage with the machinery 
of law and administration. But the over-riding consideration was their 
concern for mana — their mana as leaders of the people and the mana of 
the land, the twin sources of potency, ultimately deriving from the gods, 
which guaranteed the wellbeing of the community. In this regard the 
principles underlying the proposals of the Aborigines Protection Society 
or Torrens were appropriate since they involved an unequivocal sharing 
with the chiefs of state power. In fact the Treaty discussions were mis-
leading. In the Maori version the chiefs ceded the 'whole Governorship' 
(Kawanatanga katoa) of their lands but were assured the 'entire chieftain-
ship of their lands, their villages, and all their property' (te tino ranga-
tiratanga o o ratou wenua o ratou kainga me o ratou taonga katoa).11 But, 
while giving assurances that he did not wish to displace the influence of 
the chiefs over their tribes, Hobson did nothing formally to incorporate 
the chiefs in government. The earliest, and gravest, weakness of official 
policy in New Zealand was to leave the Maori leadership in a position of 
subordination and tutelage from which it has ever since been trying to 
recover. 

Ill 

In the early 1840s the chiefs co-operated selectively with the British 
officials. Restitution for theft was a traditional practice and, when ap-
pealed to, chiefs assisted Hobson's officials secure redress for settlers who 

8 Hobson to Gipps, 5 February 1840, Great Britain, Parliamentary Papers (hereafter 
GBPP), 1840, [238], p. 7; Bunbury to Hobson, 6 May 1840, GBPP, 1841, 311, p. 100. 

« Nugent to Colonial Secretary (Auckland), 25 November 1847, GBPP, 1850, [1280], 
p. 98. 

10 Richard Taylor, Journal, 14 April 1840, Alexander Turnbull Library. 
11 Official text and translation are printed in A. H. McLintock, Crown Colony Govern-

ment in New Zealand, Wellington, 1958, Appendix C. 
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were victims of petty theft. As the mediation of missionaries had been 
accepted in tribal feuding after 1828, so the magistrates, military officers 
and Protectors of Aborigines, headed by George Clarke, were accorded a 
similar function in the districts where they were stationed.12 They were 
frequently appealed to in disputes with settlers. 

Yet it was very quickly apparent that Maoris, far from showing that 
ready submission to legal processes which missionaries had naively hoped 
for, were highly selective in their use of officials or of courts, invoking 
them, or submitting to them only insofar as it suited their purposes — 
purposes which were largely traditional. Imprisonment was almost in-
variably resisted and magistrates even in the towns were obliged to accept 
a proffered compensation and release Maori prisoners from the lockups, 
for fear of having them forcibly released by their kin.13 The surrender 
and subsequent execution of the Ngapuhi chief Maketu in 1842 for the 
murder of the Robertson family was at first thought to be a sign of 
growing submission to the law. It was, but only in a tenuous sense. Maketu 
had also killed the Robertson's Maori employee and his kin had surren-
dered him to deprive the victim's kin of cause for retaliation upon them.14 

Where they could not secure redress from the authorities against offending 
settlers or local officials, the Maoris naturally took redress into their own 
hands — as at the so-called Wairau 'massacre' in 1843. The journals and 
correspondence of missionaries show that over most of the country, 
killings of individuals for adultery (puremu) or sorcery (makutu), and 
feuds arising from these and other disputes, continued.15 When the 
government tried to intervene in the serious feuding and revived canni-
balism in the Bay of Plenty in 1842-43, it met with outright defiance.16 

In these circumstances two extreme courses were urged in regard to the 
question of law. Some officials were for abandonment of pretensions to 
British rule in Maori districts; and most settlers felt that the Maori 
defiance should be met by force of arms. George Clarke and the Protec-
torate Department, backed by the Colonial Office, rejected the former 
suggestion as anachronistic, and likely to lead to the old problem of 
unregulated settlement in the abandoned districts. While believing that 
the presence and possible exercise of a strong police power would be 
necessary, Clarke considered that Maori co-operation could be won by a 
modification of the law and legal machinery.17 In their experience of 
adjusting disputes nearly all of the Protectors had formed the opinion 

12 For example, Dr. Edward Shortland, Sub-Protector in the Bay of Plenty, mediated 
in the payment of two pieces of land and a canoe, as settlement of an adultery dispute. 
He added that he had often known the mediation of a third party to be successful, by 
'enabling the weaker party to yield with safety to their honour, on the plea that their 
doing so was owing to such interference'. See Shortland, Traditions and Superstitions 
of the New Zealanders, London, 1854, pp. 238-9. 

13 John Butler, Earliest New Zealand: the Journals and Correspondence of the Reverend 
John Butler, ed. R. J. Barton, Masterton, 1927, p. 427. 

it George Clarke to Hobson, 18 June 1842, GBPP, 1844, 556, Appendix, p. 10. 
15 This observation is drawn from a reading of MS records of Church Missionary 

Society clergy and teachers in New Zealand for the relevant period. 
16 GBPP, 1844, 556, Appendix, pp. 189-90 and 458ff. 
1? Clarke to Colonial Secretary (Auckland), 31 July 1843, ibid., pp. 346-8. 
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that while the Maoris' sense of independence and concern for their mana 
made them restless under the 'yoke of law', their rationality and sense of 
equity was such that negotiation and discussion almost invariably pro-
duced a satisfactory solution to a dispute.18 

Clarke therefore proposed to legalise certain Maori principles of justice 
and apply them in Native Courts, consisting of the Protector of the district 
associated with the principal chiefs, and a jury — all Maori in disputes 
between Maoris, half European and half Maori in mixed cases. The 
courts were to sit in the villages and the record of their proceedings was to 
provide a guide to the further codification of custom. Decisions on land 
disputes were to build a record of land claims through the Colony. An 
essential point of the scheme was Clarke's belief that the involvement of 
the ruling chiefs in the judgment would be tantamount to its execution, 
and police power, if needed, would operate in support, not of an alien 
authority, but of the chiefs' authority.19 

The first steps in this direction were taken by Governor FitzRoy whose 
Native Exemption Ordinance of 1844 declared that warrants should not 
be served outside the European townships except through the medium of 
two chiefs — who were to be paid £5 for each successful execution of 
judgment. This was a tawdry version of Clarke's scheme for involving 
chiefly authority. More important was the provision that in cases of theft 
the guilty party could escape imprisonment by paying four times the value 
of the goods stolen. This was not merely a rationalisation of the govern-
ment's inability to gaol Maoris, for it was also provided that most of the 
fine could be awarded to the victim of the theft, rather than retained by 
the Crown. This was a recognition of the Maori principle of ntu, or se-
curing equivalence for the victim of an offence, from the offender or his 
kin. It was extended in the Fines for Assaults Ordinance of 1845 and 
immediately began to produce both a readier compliance with judgments 
on the part of Maori accused, and an increasing flow of disputes between 
Maoris to the courts, now that they offered victims of theft or assault a 
mode of securing compensation. 

Except in the eventual determination of customary land claims, and the 
limited acceptance, until 1952, of marriages 'contracted according to 
Maori custom',20 this was about as far as recognition of Maori custom in 
law ever proceeded in New Zealand. Governor Grey was a determined 
pursuer of 'amalgamation' and, along with most settlers and missionaries, 
objected to the development of separate laws and administrative machinery 
for the Maori people, as likely to be ineradicable. Nevertheless, although 
he repealed FitzRoy's Native Exemption Ordinance, his own Resident 
Magistrates Ordinance of 1847 retained the principle of payment of fines 

18 See Edward Shortland, The Southern Districts of New Zealand, London, 1851,p. 135. 
19 Clarke to Colonial Secretary (Auckland), 31 July 1843, GBPP, 1844, 556, Appendix, 

pp. 346-8. 
20 For a discussion of this subject see Joan Metge, A New Maori Migration, London, 

1964, pp. 182-3. Before 1952 customary marriages were recognised in the Maori Land 
Court for the purpose of determining succession to property. 
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for theft and assault to the victim of the offence, and added important 
provisions for the appointment of Maori chiefs as Assessors to sit on the 
bench with the Resident Magistrate. 

The Resident Magistrate and Assessor system was in fact to be the basis 
of official administration and law enforcement in Maori districts for the 
next fifty years and its importance for the extension of a machinery of 
state among the Maori people has been largely overlooked in histories of 
New Zealand. The Assessor system has been regarded as little more than a 
technique of buying the support of, or rewarding, the chiefs who were 
favourable to land selling.21 and there is no doubt that, when men like 
the Chief Land Purchase Commissioner, Donald McLean, were making 
appointments, this purpose was much in their minds. But where, as was 
usually the case, the Resident Magistrates themselves recommended 
chiefs as Assessors they had wider purposes in mind. They were con-
cerned particularly with the need for an efficient machinery to deal with 
disputes which required daily attention — disputes between Maoris and 
settlers over theft, stock trespass and damage to crops, and between 
Maoris themselves over women or horses or the traditional offence of 
kanga or execration. 

At its best the Assessor system began to forge the regular organic 
relation between Maori authority and European authority which the two 
intermingling peoples greatly needed. It was assisted by Grey's Armed 
Police Ordinance, which enabled Maori constables to be enrolled in the 
police. While usually serving under a European corporal or sergeant in 
the towns, these police often acted in the villages directly under the 
Resident Magistrate or the Assessors. 

The system was well exemplified on the Wanganui river after 1847 where 
the panel of Assessors included both the lower Wanganui chiefs like Hori 
Kingi, and up-river chiefs like Pehi Turoa, a former opponent of the 
government in the fighting which had arisen from disputed land claims in 
1846-47. These Assessors usually held high traditional rank, and the 
Christians among them were already exercising quasi-magisterial func-
tions in enforcing the somewhat puritanical social code of the missions. 
The Wanganui Resident Magistrates generally reported that the Maori 
people about the town were very law-abiding.22 There was a small number 
of thefts from Europeans. The most frequent cause of dispute among 
Maoris themselves was said to be adultery, along with assaults arising 
therefrom, and disputes over the ownership of pigs, cattle or horses, or 
the damage these did to crops. There were only about ten formal hearings 
annually, with the Resident Magistrates and Assessors on the Bench, and 
the evidence, verdict, and sentence recorded. But the Resident Magistrates 
reported that they were 'called almost daily' to settle disputes by a process 
of informal mediation. This was generally more satisfactory than a clear-
cut decision for complainant or defendant in a case such as the shooting 

21 K. Sinclair, The Origins of the Maori Wars, Wellington, 1961, p. 37. 
22 This and subsequent information on the Wanganui district is taken from the 

Wanganui Resident Magistrates' Letterbook, 1846-1853, Alexander Turnbull Library. 
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of a cow for damaging crops, where a dozen people in two or more villages 
might have rights in the cow. Equity, and concern for customary rights, 
not English principles of law, were the appropriate guide here, and the 
Resident Magistrates Ordinance in fact encouraged flexibility. 

The Resident Magistrates and Assessor system then, where given a 
consistent trial by a reasonably intelligent and sympathetic magis trate, had 
considerable attraction for Maori communities. It was appealed to where 
one or both parties in a dispute were dissatisfied with traditional modes 
of adjustment; it offered a prompt settlement; it was useful in disputes 
between kin groups because it was an outside party. 

Summonses were rarely defied, even by parties at a distance from the 
town, largely because the persons concerned enjoyed the litigation and 
the distinction it brought them, and did not greatly fear the penalty should 
they be the losing party. Fines were usually paid promptly since the kin 
of the offender — sometimes one of the Assessors who heard the charge — 
often came to his assistance. The gaol sentences sometimes imposed on 
shiftless young men about town for second or third offences were not 
normally resisted, since their chiefs were ashamed of their conduct. How-
ever, serious charges, possibly for crimes committed in passion, but 
involving reference to the Supreme Court and possibly a long gaol sen-
tence outside the district, still often had to be compounded by a heavy fine, 
unless the offender was a refugee from another area or someone for whom 
the chiefs had no special concern. Outright resistance tended to come only 
from groups who were especially disaffected with white settlement or 
government in a larger sense, for example, groups like the kin of the chief 
Martin Luther, executed after court-martial in the war of 1846-47. These 
still committed series of robberies against settlers, took refuge in the 
interior, and were not surrendered without lengthy diplomacy, if then. 

The Assessors of course used their official status to enhance their 
traditional authority. The Resident Magistrates constantly reported on 
their tendency to act alone, and to impose extremely harsh penalties, 
especially for adultery, which were modified by the Resident Magistrate 
where he heard of them. There was also some confusion of the laws of 
the state with the laws of the church, especially as both clergy and magi-
strates frequently spoke of state law as stemming from Christian principles 
and obedience to it as a Christian duty. Nevertheless the Maoris soon 
apprehended that two different authorities and systems of enforcement 
were involved. The official system was categorised by the term ture, and 
the decision to invite a magistrate and undertake to observe the ture was 
somethingto be considered and debated carefully, like the adoption of the 
missionary faith. 

This was the pattern of law and law enforcement which was gradually 
extended, with more or less success into the 1850s. It worked reasonably 
well among such peoples as the lower Wanganui tribes, who saw advan-
tages in the British alliance, or the Ngatiwhatua of the Auckland isthmus 
and the Rarawa of the far north — small tribes threatened by powerful 
traditional neighbours. In these districts disputes between hapu or between 
Maoris and settlers were normally resolved quickly, the Resident Magi-
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strates almost invariably invoking the assistance of the senior chiefs. 
However the government could also demonstrate some real power in 
these regions. Nopera and the Rarawa chiefs, for example, considered 
W. B. White, their Resident Magistrate, as much their assistant as they 
his. But when Nopera became irked at White's imposition of customs 
duties and other restrictions (for the Resident Magistrate normally per-
formed multiple functions for the general government) and threatened to 
repudiate the Queen's jurisdiction, White was able to summon a warship 
from Auckland to Mangonui and overawe him. 

In most districts, however, the officials lacked such real power and their 
role was more circumscribed. T. H. Smith, based at Rotorua from 1852-56, 
was little more than a mediator among the Arawa peoples, although at 
Maketu the powerful chief Tohi te Ururangi found the Assessor's role 
much to his taste, enforcing law vigorously, and frequently to his own 
advantage. H. Wardell, Resident Magistrate at Poverty Bay from 1855 
to 1860, was equally powerless. The tribes there, deeply suspicious of 
government authority as likely to back settler land claims, and generally 
satisfied with their own control of the situation, used Wardell's court 
only spasmodically. 

The great interior districts such as Taupo, or remote and populous 
districts like the East Coast, were visited by magistrates only rarely, when 
some disturbance was reported, and usually only with partial success. 
When Beckham, the Resident Magistrate of Auckland, went to Waiapu 
in 1852 to investigate complaints by the missionary, Barker, of being 
systematically plundered, half of the youths responsible were surrendered 
to Beckham for trial in Auckland, while the other half were sheltered in 
strong pa by their kin, who defied the 'well-disposed' Maoris to take 
them.24 Such partial or divided co-operation with the law was charac-
teristic. Even in districts where the Resident Magistrate system was fairly 
regularly resorted or submitted to, it remained, in the Maori view, only 
an option, to be used as an alternative to direct action or settlement in 
their own family or hapu discussions, where most disputes continued to 
be adjusted. 

Although the settlers found this state of affairs exceedingly messy and 
complained bitterly at their being obliged to submit to law while the 
Maoris were not, the officials were, for a time, inclined to be more patient 
about the matter. While killings and occasional feuds for traditional 
offences continued to be reported, these were believed to be diminishing, 
and usually did not affect Europeans directly. As far as relations with 
settlers were concerned, the Maoris were judged by officials to be re-
latively law-abiding. 'Outrages' on settlers were certainly frequent in the 
out-districts. They were usually the traditional muru, formalised retribu-
tive plundering of property, to secure compensation for a real or imagined 
offence by a settler or his employee. But when approached by officials 

23 See White's official letterbooks, series JC-Mangonui, New Zealand National 
Archives, and private journal, Alexander Turnbull Library. 

2 4 Ralph Barker, Annual Report to Secretary, Church Missionary Society, 31 
December 1852, C.M.S. Archives, file C N/O 22. 
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the chiefs were normally ready to make restitution for excesses by their 
kin, and, as often as not, the settler was discovered to have provoked the 
trouble. The government repeatedly stated its disinclination to embroil 
itself, and expose its weakness, on behalf of settlers who had scattered 
themselves into Maori districts in defiance of the Land Purchase Ordinance 
which nominally prohibited direct purchasing or leasing by settlers of 
Maori land. 

IV 

The situation took an entirely different complexion from the mid-1850s 
with the strong manifestation of Maori resistance to further land-selling 
and the emergence in the Waikato district of the proto-nationalist Maori 
King movement. Whereas it was previously believed to be only a matter 
of time before the continued decline of the Maori population, the inroads 
of settlement, and acceptance of Christianity would allow the Europeans 
to dominate and apply their value and institutional systems, it now ap-
peared that the Maoris were going to draw the line and reassert their 
value system, to which settlers living in Maori districts would have to 
defer. It was this — the thought of being indefinitely beholden to, or 
obliged to compromise with, a people and values which they considered 
'savage' or 'barbarous' — as much as the threatened denial of land as an 
economic resource, that brought the Europeans, including the humani-
tarians, into vehement opposition to the King movement. 

The King movement sought to preserve the integrity of Maori society 
primarily by asserting the King's mana over the land, as a means of 
preventing sections of traditional land claimants from selling to the 
government, in disregard of the rights of other claimants. Donald 
McLean's attempts to exploit this practice had led to violent feuding in 
Hawke's Bay and Taranaki in the mid-1850s, causing the gravest anxiety 
among most of the North Island tribes. The most important 'law' the 
Maoris were concerned with, was 'law' which upheld customary land 
rights in the fullest sense. They were also concerned with many other 
disruptive influences — wandering stock, liquor, adultery, the fluctuating 
price of grain — and various codes of law began to be promulgated by 
runanga (councils) of the tribes within and without the King movement, to 
grapple with these problems. The best of these attempts, such as that of 
Wiremu Tamihana of Ngatihaua, revealed skill and sensitivity, and a 
desire to accommodate European interests insofar as they did not clash 
with essential Maori interests. 

After visiting the Waikato in 1857 Governor Browne, his Native De-
partment officials, and settler ministers appointed under the constitution 
of 1852, believed they could outbid the King movement by supporting 
individual runanga. This was the purpose of F. D. Fenton's appointment 
as Resident Magistrate to the Waikato in 1857 and the Native Circuit 
Courts Act and Native District Regulations Act, devised by the Native 
Minister, C. W. Richmond, in 1858, partly under Fenton's inspiration. 
The intention was that the Maori runanga should be recognised as the 
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basis of a 'democratic' form of government which would pass regulations 
to deal with problems such as petty crime, health or stock trespass, and 
these would be enforced by a circuit court magistrate assisted by Maori 
Assessors. At the same time there was an ulterior purpose of creating 
individual titles to land, which could then be alienated to settlers. The 
latter purpose inevitably undermined the former. Fenton met a consider-
able response to his efforts to build court-houses in several villages on his 
circuit and, with Maori Assessors, he adjusted a good many minor 
disputes. But as soon as he meddled with land claims, he antagonised 
King Potatau and the Waikato chiefs and was withdrawn by Governor 
Browne, on the advice of Donald McLean.25 

The same ulterior purposes marred the next serious attempt, in 1861 -63, 
to throw a network of judicial institutions over Maori districts. The 
situation then was much less favourable because, in the meantime, Browne 
had used the military to set aside Wiremu Kingi's claim to the Waitara 
block in Taranaki, an action which, since he erroneously believed Kingi 
to have no right, he took in the name of the rule of law. Consequently he 
succeeded in bringing the whole notion of British law into contempt 
among the Taranaki Maoris and their allies in the King movement for 
several generations to come. 

Even so the situation was not entirely unpromising. The growing sense 
of Maori nationality which the King movement represented had as yet 
made little impression on traditional primary loyalties to the kin group, 
and village leaders established relations with King or Governor as the 
needs of their own people and district suggested. Many speakers at the 
conference of 'loyal' and 'neutral' chiefs held at Kohimarama in 1860 said 
they were willing to co-operate with the officials and support the Queen's 
law, provided that they were consulted and involved in its implementation. 
There was of course an inestimable gap between a chief's quite sincere 
protestations that he would submit himself and his disputes to police and 
magistrates, and his likely behaviour when a dispute arose. Yet their 
desire for social stability and quiet pursuit of commerce and material 
wealth, and their wish to avoid the sort of morass that had developed in 
Taranaki, continued to foster an interest in the shaping of satisfactory 
judicial institutions. 

In 1861-63, Grey returned for a second governorship, and the ministry 
of William Fox, acting under the authority of Richmond's legislation of 
1858 and the provision of more liberal funds from the Colonial Office, 
established a network of Civil Commissioners and Resident Magistrates 
throughout the country. As in 1858 they were to develop Maori runanga 
with local legislative functions, and enforce the law with the aid of Maori 
Assessors. New features were the payment of salaries, ranging from £20 
to £50, to the Assessors, and the systematic recruitment of a Warden and 
troop of paid Maori police (alternatively called karere or messengers) 

25 See M. P. K. Sorrenson,'The Maori King Movement, 1858-1885', in Studies of a 
Smalt Democracy, ed. Robert Chapman and Keith Sinclair, Auckland, 1963, pp. 41-42; 
also B. J. Dalton, War and Politics in New Zealand 1855-1870, Sydney, 1967, pp. 75-76. 
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for each district. These were to act under the Resident Magistrate and 
Assessors and provide the enforcement machinery which was hitherto 
lacking in many out-districts. There was much talk of encouraging the 
Maoris in self-government. 

Once again, however, the government intended the 'new institutions' to 
undermine the King movement and to encourage alienation of land through 
the runanga. Once again the officials found that they could not safely press 
the land question, while John Gorst, the magistrate sent to upper Waikato, 
was denied jurisdiction by the Kingite chiefs and eventually sent out of 
the district when he persisted in attacking their movement. Yet, as I have 
argued elsewhere,26 Gorst's denunciation of the experiments of 1861-63 
as everywhere a failure, was born as much of his own personal humilia-
tion and frustration as of fact. Certainly the runanga and courts nowhere 
presented the tidy picture that the planners laid out. Runanga met and 
wrangled over the right of this or that chief to attend, or whether his 
salary was commensurate with his rank. Chiefs tried to secure places for 
kinsmen. Assessors passed earnest resolutions in favour of non-violent 
settlement of disputes, yet, as in the Kaipara feud of 1862, took up arms 
over a contested land boundary. In Napier, Maoris forcibly released from 
custody a high-ranking chief who had been arrested in the main street for 
drunkenness. 

Yet passionate and spontaneous assertion of traditional values was as 
often followed by a thoughtful and cautious co-operation with the 
officials. The feuding Kaipara people eventually accepted Grey's arbitra-
tion. The Hawke's Bay people took the trouble to send a spokesman to 
court to explain to the astounded, and not unimpressed, authorities, that 
the police ought to turn a blind eye to drunken chiefs of high rank, as 
they did when the European gentry of the town got tipsy, adding that the 
arrest of Maori commoners in such circumstances would not be resisted.27 

While avoiding questions of land title, runanga passed useful resolutions 
dealing with stock trespass, fencing and dog registration and traditional 
problems such as puremu — resolutions which did not receive from Euro-
pean authorities the respect and attention they deserved. Although from 
some districts such as the East Coast came reports of a polarising of 
divisions between Kingites and Queenites consequent on the magistrates' 
arrival, other districts reported a blurring of former distinctions and anta-
gonisms, and the increasing appearance of both parties in court hearings. 
On the upper Wanganui river, the new Resident Magistrate, John White, 
had King Maoris, sometimes in the blue and white uniforms of the Kingite 
soldiery, appearing as plaintiffs, defendants and witnesses. Proceedings 
were orderly and decisions accepted. White even settled two land boundary 
disputes, although there was an immediate stiffening against this extension 
of jurisdiction. 

26 Alan D. Ward, 'The Origins of the Anglo-Maori Wars', New Zealand Journal of 
History, I, 2 (October 1967), 148-70. 

27 A. H. Russell (Civil Commissioner, Hawkes Bay) to Native Minister, 25 February 
1862, M.A. Napier 1/2, National Archives. 
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None of this implied a full submission to governmental authority. But 
there was a resumption of the cautious and selective co-operation with the 
administration, as a means of resolving disputes and of gaining a share in 
the machinery of state, which had been demonstrated in the 1840s and 
1850s. There was a long way to go and many tricky corners to turn before 
a harmonious synthesis of European and Maori values in the institutions 
of state could have fully emerged. Above all a place would have had to 
have been found for the King movement, probably along the lines of 
granting it local legislative and judicial authority within a prescribed 
district, but integrating it with the rest of the country through economic 
links and technical assistance.28 But there was probably enough en-
couragement from the Maori side to justify the cautious optimism of Fox's 
Attorney-General, Henry Sewell, that, 'upon the whole, a work had 
been begun which, with time and patience — unless interrupted by ex-
ternal disturbances — might have restored peace to the Colony, and 
reconciled native self-government with British supremacy.'29 

But few settlers were interested in Maori self-government, or even in 
sharing power co-equally with people they considered culturally and 
racially inferior. Once it was clear that the new institutions were not going 
to be the means of unlocking Maori lands or quickly securing the submis-
sion of the Kingite heartland, the new institutions were neglected by Grey 
and by the Domett cabinet which succeeded that of Fox in 1862. 'External 
disturbances' over Taranaki lands reasserted themselves from early 1863 
and in July led to the military campaign aimed at subjugating the Waikato 
tribes. 

V 

The settlers consolidated their ascendency in the legislation of the 
mid-1860s. The law and the judicial machinery that they created aimed at 
the basic policy of assimilating the Maori people into settler norms. In 
the process Maoris were given a place, but an entirely subordinate place, 
in the machinery of state. 

The most important measures were the Native Land Acts, which created 
tribunals to ascertain customary rights to land and issue titles transferable 
to settlers by direct purchase. The 1862 Act envisaged what was essentially 
a commission of the leading chiefs of the area under consideration, 
meeting under the chairmanship of the R.M. or Civil Commissioner of 
the district, and arguing out a consensus. This would have been an open 
flexible institution, not too removed from traditional mechanisms for 
resolving land disputes, and little relevant information would have 
escaped it. But the 1865 Act established a very different court, one in 
which the Judge called hearings in the nearest comfortable town, sat in 
dignified station, heard evidence marshalled by lawyers according to 

28 See Ward, op. cit., for Grey's mishandling of possible opportunities to establish 
relations with the King movement. 

M H. Sewell, The New Zealand Native Rebellion, London, 1864, p. 14. 
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complex legal formalities, and handed down ex cathedra decisions which, 
on occasion, were so far short of the realities of customary rights that they 
ignored the claims of villagers within sight of the court because they had 
not been properly presented in evidence. This highly formal tribunal had 
been created partly because it was believed necessary to overawe the 
contending Maori claimants into acceptance of its decisions, but also 
because its creator, F. D. Fenton, Chief Judge of the court from 1865 to 
1882, was very much concerned with power and status seeking and wanted 
to make his own position analogous to that of a Supreme Court Judge. A 
Maori Assessor, sometimes two, sat with the court but the extent of his 
influence depended very much on the attitude of the presiding judge. For 
example, Judge Maning, author of Old New Zealand, boasted that he took 
no account of his Assessors' opinions and bemoaned his misfortune at 
having to sit 'cheek by jowl' with them for days on end in the court.30 

Wiremu Te Wheoro, a high-ranking Waikato chief of progressive opinions, 
who had supported the establishment of the 'new institutions' in 1861, had 
taken up arms on the government side during the wars, and had become 
an Assessor both of the R.M.'s court and the Native Land Court in the 
belief that the government genuinely meant to give Maoris a full share in 
the administration and the economy, began to experience his disillusion-
ment on the Land Court bench. 'It would appear', he said, 'when a block 
was going through the Native Land Court, as if the block was owned by 
the Court itself, and not by the litigants.'31 He shortly resigned his office, 
saying it was a sham. 

A further measure of 1865, the Native Rights Act, gave legislative sanc-
tion to the Treaty of Waitangi principle that Maoris were to be deemed 
natural born British subjects, and removed doubts as to their right to sue 
or be sued in the Supreme Court. The exercise of this important, if ex-
pensive, right was in later years to be of some value to the Maori people. 
It was limited, however, by the fact that the Native Land Acts operated 
heavily in favour of settler purchasers and because the Supreme Court was 
required by the Native Rights Act itself to refer customary claims to land 
to the Native Land Court. 

In 1867 the Resident Magistrates Act consolidated the system of R.M.s 
and Assessors. Opinion in parliament had been strongly inclined towards 
abolishing all special machinery relating to Maoris and making them sub-
ject to the ordinary courts of the Colony. But the enforcement of law was 
still an uncertain business even in 'friendly' districts and, when consulted, 
the Resident Magistrates themselves strongly urged the necessity of some 
special provisions for the out-districts. The serving of writs or summonses 
on Maoris outside the towns therefore remained a prerogative of the 
Resident Magistrates who continued, with their Maori Assessors and 
police, as officers of the Native Department rather than of the Attorney-
General's Department. The principle of ordering payment of compensa-
tion for theft and assault was also retained. 

30 Maning Autograph Letters, nos. 506 and 508, Auckland Public Library. 
31 Appendices to the Journals of the House of Representatives (AJHR), 1885, G-l,p. 29. 
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Between 1869 and 1876, when Donald McLean was Native Minister 
under successive Premiers, the Native Department was again greatly 
expanded. Resident Magistrates, mostly Maori speakers, with their 
associated Assessors and Maori police were appointed in the 'disturbed 
districts' such as Upper Wanganui, Taupo, Waikato and Waiapu. The 
European officers were expected to keep in the closest contact with the 
chiefs, adjusting disputes as they arose, and to report continuously to 
McLean. As a means of close communication between Maori leaders and 
the government the system was of considerable importance. It enabled 
McLean to intervene quickly when heated disputes arose, to allay rumours 
and generally to prevent renewed outbreaks of violence. The Native 
Department officers on the Waikato frontier put him in touch with the 
King movement leaders and enabled him to still the alarm over incidents 
such as the killing in 1873 of surveyors who pressed land claims over the 
King Country border. 

The Resident Magistrates in association with the Assessors again 
became an important means of dispute settlement.32 One of the most 
potent sources of trouble was the hot-tempered, rumbustious frontier 
settler, a man inclined to settle real or imagined grievances against the 
Maoris (whom he assumed to be his inferiors) by direct action — shooting 
pigs if they trespassed, and answering Maori complainants with a curse or 
a blow. Nor were his counterparts entirely wanting on the Maori side. 
This sort of situation, characteristic of a raw frontier, had the potential 
for mounting violence. However it was not uncommon to see an irascible 
settler and the local Maoris involved as plaintiffs and defendants in a whole 
string of complaints and counter-complaints most of which would be 
dismissed with an admonition or mild penalty.33 Many more such matters 
were again adjusted out of court. In this respect, and under the best of 
magistrates, the courts acted as safety-valves, and the reality of the 'rule 
of law' came closest to the ideal. 

Outside the King Country and south Taranaki the jurisdiction of the 
Resident Magistrate was now fairly readily accepted. They were frequently 
resorted to by Maori plaintiffs in dispute with settlers although, contrary 
to the pre-war situation, a settler was now much more likely to be the 
plaintiff and a Maori the defendant. The Resident Magistrates Court 
became a regular means through which the Maoris settled their debts. 
Maoris in the out-districts also brought disputes among themselves to the 
Resident Magistrate, although still only as an alternative to settling them 
by traditional means. The runanga or council continued to be a regular 
feature of the Maori social order. Indeed McLean made some moves in 
the legislature to have the runanga again formally constituted, with powers 
to make bye-laws, but did not press the point against solid opposition. 

32 Comments in this and the subsequent two paragraphs are drawn from a reading of 
Resident Magistrates' letterbooks in the Justice Courts (JC) series of the New Zea-
land National Archives. 

33 For a characteristic example see the case book of F. E. Hamlin, R.M. of Maketu 
from 1871 to 1878, which gives evidence of a continuing series of disputes between the 
settler T. H. Smith and his Maori neighbours. (JC-Maketu 3, National Archives). 
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The practice of muru persisted throughout the period, although more 
discreetly than before, as magistrates were inclined to punish it as theft. 
The occasional killing of adulterers or alleged sorcerers still occurred, 
although much less frequently than in the 1850's while as late as 1888 two 
Ngapuhi hapu engaged in a formal pre-arranged battle over a disputed 
boundary, in which four men were killed.34 

But the enormously destructive effect of the Pakeha's war convinced 
most Maoris of the danger of too blatant defiance of officials. Settlers 
were now only infrequently subject to muru. Interruption of land surveys 
was, however, a regular form of challenge to settler encroachments, or an 
assertion of a claim. Much of the Resident Magistrates' time was taken in 
investigating these disputes and communicating the results to McLean, 
who might authorise an adjustment or additional payment, or refer the 
matter to the Land Court. Maoris charged with capital crimes or offences 
likely to lead to gaol sentences were now generally surrendered by their 
kin. Even so a 'loyal' tribe, the Rarawa, still sheltered Te Wake who 
escaped from Mt. Eden prison after his arrest in 1868 for killing an 
opponent in a land feud. The King Country, in addition to sheltering 
Te Kooti and others wanted by the government for events arising out of 
the wars, gave sanctuary to a Maori who killed a settler in Epsom, Auck-
land, during a robbery, and a Bay of Plenty man who killed an alleged 
sorcerer. 

But these cases were now exceptional and the almost uniform comment 
in the annual reports of Resident Magistrates from all over the country 
was that the Maoris were a peaceful and law-abiding people, very rarely 
involved in criminal charges — remarks which were in sharp contrast to 
the reports of the raffish behaviour of frontier settlers with whom the 
Resident Magistrates wearily contended.35 

In the 1870s also the Resident Magistrates, with School Committees of 
local Maori leaders, had the responsibility of establishing and maintaining 
village schools, under the 1867 Maori Schools Act. In almost all districts 
except those embittered by land confiscation this was an important de-
velopment, as Maori leaders, accepting that the European order was 
clearly establishing itself, sought to engage with it, master its techniques 
and secure for themselves or their children a fair measure of its advan-
tages. McLean also sought to solve the vexed question of liquor licensing 
by appointing a Maori Assessor to the licensing court of each district 
(again the Resident Magistrate, usually in conjunction with a Justice of 
the Peace), with power to veto the issue of licenses in centres of Maori 
population. Owing to the strength of the temperance movement in par-
liament, the Maori Assessors retained this veto power till the end of the 
century. In many areas, such as the East Coast, they were themselves too 
involved in the liquor trade to exercise the responsibility wisely — at least 

3* New Zealand Herald, 30 July 1888. 
35 For annual reports of the Resident Magistrates see AJHR, usually section G.l for 

each year. 
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in the 1870s. But in areas such as Northland, affected earlier by drunken-
ness, Maori leaders were emerging from the stage of demoralisation and 
irresponsibility which accompanied the flush of the drink craze and sought 
to bring it under control. Young chiefs like Timoti Puhipi of the Rarawa 
were responsible for closing many of the shanty grog houses in the villages 
of their district. 

As Assessors and police, on school committees, and licensing com-
mittees, as foremen on road contracts and other government works, 
Maori leaders at the local level had a series of opportunities to work with 
government officers in relatively close and fruitful co-operation. The 
proliferation of Maori minor office holders under McLean — there were 
some 170 Assessors and an equal number of Maori police in 1875 — and 
the flow of gifts of agricultural implements and other tokens of favour, 
went some way to satisfying the needs and aspirations of local leaders 
who were seeking to adapt to the new order and exercise responsibility 
in it. 

Unfortunately the fruitful development of these ambitions was not fur-
ther encouraged by the settler community, while the Maoris' own effort 
was utterly distracted by the land question. Space precludes a detailed 
examination of the land laws and the masses of acts and amendments 
which year by year flowed from the Assembly, but at the heart of the matter 
lay the fact that the interest of a number of Maori claimants in selling 
their rights could force an investigation of title in the Native Land Court. 
Other traditional claimants had willy-nilly to join in the litigation or risk 
being precluded from the title. After a more or less clumsy and expensive 
investigation of customary title, as often as not followed by a series of 
appeals, a list of owners was produced which was sufficient for purchasers, 
private or government, to prosecute deeds of sale, but worse than useless 
to Maori communities which wanted to raise money and farm their 
patrimony. The boasted European aim of individualising tenure generally 
halted at the listing of names on a court record, while the quite productive 
communal enterprises which were revived after the wars by families or 
hapu on traditional lands were disrupted. Admittedly some tribes such as 
the Ngatiporou, whose land was less in demand by settlers and whose 
tribal leadership was strong, were able to retain some control over their 
land. But for the most part the constant unsettlement caused by court 
hearings, appeals, surveys (which usually initiated a new series of disputes) 
and the inexorable and insidious pursuit of signatures by land agents, 
promoted factionalism, division, and breach of traditional ties and obliga-
tions. Epidemic disease excepted, it was by far the most disruptive in-
fluence to hit Maori society since the advent of the Europeans. Of all the 
aspects of law to be applied in main districts in the nineteenth century the 
land laws were the most scandalous and deplorable in their effects on 
Maori society.36 Nor could the Maoris find a ready means of redress. 

36 See also M. P. K. Sorrenson, 'Land Purchase Methods and their Effect on Maori 
Population, 1865-1901', Journal of the Polynesian Society, XLV, 3 (September 1956). 
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Well aware of the importance of the parliament in Wellington, they had 
participated vigorously in the elections for the four Maori seats created 
under the 1867 Maori Representation Act. (The Resident Magistrates, in 
another of their multifarious roles, usually acted as Returning Officers.) 
But four members were too few to influence the legislature significantly 
and disillusionment was widespread by the 1880s. The legislature in 1867 
had expected Maoris to gain individual property rights sufficient to qualify 
them for the common roll but (apart from the inadequacy of the land laws 
to achieve this purpose) most preferred — and still prefer — to press for 
an increase in the number of Maori seats. Nineteenth century leaders, 
unable to achieve this and increasingly disillusioned with European 
legislators, strongly supported the Kotahitanga movement which emerged 
by the late 1880s with a campaign for a separate Maori parliament. 

The Native Affairs Committee of the House of Representatives did, 
meanwhile, prove a useful, though unwieldy, court of appeal in land cases. 
The Committee frequently recommended clauses in 'washing up' bills to 
authorise a settlement or order a rehearing refused by the Chief Judge of 
the Land Court. This gave some relief in particularly intractable cases, 
including several where physical struggles between Maoris and surveyors 
or bailiffs had occurred. Experience on the Committee also proved a 
revelation to individual legislators who served on it, which contributed to 
improvements in the land laws later in the century. But as a whole the 
General Assembly was not considered by Maoris to adequately represent 
their views. 

VI 

To add to the sense of frustration the system of local administration 
built by McLean was retrenched. Jealousy of his influence and his ex-
penditure on salaries and gifts to a multiplicity of Maori office-holders had 
been muted while it was recognised that he was at least keeping the peace 
and inexorably acquiring land for settlement. But by the end of the 1870s 
settler impatience at the continued closure of the King Country, Te Whiti's 
territory in south Taranaki, the upper Thames valley and other pockets, 
was ill-restrained. John Sheehan, Native Minister under Grey in 1877-79, 
pressing surveys in these areas, provoked non-violent resistance from Te 
Whiti and his followers in Taranaki and the shooting and wounding of a 
surveyor by Thames Valley Maoris. A new cry now arose from the 
settlers, similar to that of 1862-63, to dispense with all the special machin-
ery aimed at 'coddling' the Maoris and enforce 'the rule of law'. This 
policy was implemented by John Bryce, Native Minister in the Hall 
Government from 1881-84. In fact it largely meant the enforcement, not 
of law, but of imprecise government claims to Te Whiti's land, by methods 
such as the arrest and confinement without trial of Te Whiti and hundreds 
of his followers, measures which required Acts of Indemnity to shelter the 
officers responsible. 'The rule of law, as is often the case in a colonial 
situation, meant the subjugation of the native race by the settlers, for the 
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purpose of acquiring their land, under the transparent legal guise of acts 
of the settler dominated legislature. 

Bryce's retrenchments of the Native Department meant that hundreds of 
Assessors and police lost their official positions and small salaries, and 
that the numerous requests for gifts of farm equipment or food for 
important hui (gatherings), which McLean had normally granted, were 
now declined. Vacancies among the Native Department Resident Magi-
strates were not now filled as they arose. John Ballance, Native Minister 
from 1884-87, continued this trend. The few remaining Maori police 
became members of the new Police Force which Ballance established in 
1886 to replace the para-military Armed Constabulary created during the 
Anglo-Maori wars. By 1887 expenditure on the Native Department had 
been reduced from £28,000 (under McLean) to less than £7,000, and 
that went mainly to head office staff in Wellington. 

As a result of these steps Resident Magistrates reported a serious loss 
of contact with Maori communities, since the leisurely circuit courts, the 
close association with the chiefs as Assessors, and the gossip in the village, 
were curtailed. Maori leaders complained not only of the loss of salary 
but of the ending of the system of working through the chiefs. McLean's 
methods were recalled with nostalgia and the government charged with 
keeping authority entirely in European hands.37 

Meanwhile Bryce and Ballance had also succeeded in opening the King 
Country, largely by offering the Crown's services as agent for the leasing 
of Ngatimaniapoto lands. But by the late 1880s, when the Land Court 
had compiled its lists of owners, the familiar process of cajoling for sig-
natures to the sale of freehold had begun to take effect. 

When Ballance returned to power as Premier of a Liberal Government 
his Native Minister, Alfred Cadman, took office only to supervise the 
abolition of the Native Department altogether. With the exception of the 
Urewera district, the country was subjugated and settled. What was left 
to do was within the competence of the police. There was no longer any 
need for a special department to 'manage' the Maoris and induct them 
into acceptance of state authority. In 1893 the Magistrates Court Act 
abolished the system of Resident Magistrates, Assessors, payments of 
compensation for theft — all the remnants of the special provisions in 
criminal and civil law and judicial machinery which had grown up since 
FitzRoy's Native Exemption Ordinance of 1843. Henceforth Maoris were 
subject to the ordinary jurisdiction of the police, Stipendiary Magistrates 
and J.P.s. Two Maori M.P.s protested, fruitlessly, that this left Maoris 
subject to the decisions of men who understood neither their language not 
customs and values, and finally deprived Maori leaders of a share in her 
formal machinery of justice.38 The administration of justice inevitably 
appeared much more bleak, alien, bureaucratic and insensitive than in the 
days when the Resident Magistrate came round on circuit and met the 

37 See Minutes of Paora Tuhaere's second 'parliament', MA 4/12, National Archives. 
38 NZPD, LXXXII, 1893, 911-2. Three of the four Maori members voted against 

the Magistrates Court Act; the Europeanised James Carroll voted for it. 
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Assessors. It remains so still. The village school and school committee 
was now almost the only state institution with which local Maori com-
munities could feel any strong attachment or identification. 

There also remained, of course, the Native I.and Court, the staff and 
expenditure of which had grown as the Native Department had shrunk. 
The Court, with the Crown Lands Department, shared the responsibility 
of administering Maori lands and transferring title to the government 
land purchase officers. Their activity produced in the 1890s a revival of 
the King movement, an effective agitation by the Kotahitanga movement, 
and physical resistance in the Urewera. The problems involved in settle-
ment of Maori lands resulted in the granting by government of limited 
local authority to Maori committees in 1900 and to the creation of a new 
Native Department in 1906. Until it assumed large responsibilities for 
housing and welfare in the 1930s and 1940s this new department was 
almost wholly concerned with land. It was not a separate machinery of 
political and judicial administration as the nineteenth century Native 
Department had been. 

VII 

In his preface to Franz Fanon's The Wretched of the Earth, Jean-Paul 
Sartre paraphrased the protest of subject races under European colonial-
ism in the words: 'your humanism claims we are at one with the rest 
of humanity, but your racist methods set us apart'. This commentary has 
considerable application to the extension of the rule of law in New Zea-
land. The missionaries and philanthropists of the 1830s believed the rule 
of law to be one of the more socially valuable concepts of their civilisation 
and considered it to be urgently needed by a Maori society itself prone to 
violence and confronted by conflict with intruding settlement. At best — 
as in Clarke's scheme of 1843 — their plans envisaged that the Maori 
leadership would share effectively in the machinery of state and admini-
stration of justice, at least among their own people, and that some of the 
values and special needs of Maori society would receive recognition in the 
legal code. Almost none of this came to pass. FitzRoy's recognition of the 
utu principle, and the Assessor system, were conceded only while the 
Maoris possessed the physical capacity to resist outright domination. Able 
Maori leaders like Wiremu Kingi who protected Wellington against 
Te Rauparaha in the 1840s, Wiremu Tamihana, the mission teacher and 
law-maker, Tamati Ngapora, the Waikato Assessor in the 1850s, and Te 
Wheoro and Kemp, Assessors and Majors in the government forces in the 
1860s and 1870s, were progressively disillusioned. They were all men of 
intelligence and sensitivity, and all anxious, at one stage or another, to 
accommodate both Maori and settler interests, constructively and toler-
antly. But they all became aware that they were at best being offered sub-
ordinate roles, at worst used and manipulated. By 1890 the King move-

s' Penguin edition, p. 8. 
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ment and the Kotahitanga movement were being led by cadres of former 
Assessors, former militia officers and former M.P.s. The reasons for their 
alienation largely stemmed from the settler desire to acquire land: in order 
to achieve their purpose settlers were concerned to weaken, not bolster, 
Maori authority. But they also stem from stark settler notions of racial, as 
well as cultural, supremacy. Almost all suggestions that Maoris should 
have authority affecting Europeans were vehemently rejected. When 
Governors or officials granted Maori runanga the power to make by-laws 
on matters such as stock trespass, or to lease land, settlers bluntly asserted 
that they would not deal with such an authority; when a Waikato runanga 
appointed a European tradesman as a policeman (because so many of 
their practical problems involved settlers), the man was boycotted by the 
rest of the settler community; a Juries Ordinance of 1843 and Juries Acts 
of 1862 and 1868, which authorised the selection of mixed juries in civil 
disputes between Maori and settler, were never implemented. The veto 
power for the Maori Assessor on the Licensing Court was a notable ex-
ception to the almost total exclusion of Maoris from a proportionate share 
in the regular institutions of state. 

Nor were Maoris granted much more responsibility among their own 
people — a form of separate responsibility they would indeed have appre-
ciated. They were not generally considered competent to settle their own 
disputes or thrash out agreement on their land claims. This was the general 
view of the settler community. It is worth noting that it was preconceived 
and doctrinaire; many of the magistrates who had perforce to work with 
the Maori leadership grew to a quite different appreciation of their 
capacities and several lobbied vainly for a greater delegation of power to 
Maori magistrates, juries and councils. 

Total racialism was, however, relieved by official policy. While unofficial 
racial prejudice persisted, the official view, persisting from the foundation 
of the colony, was rather one of British cultural supremacy. This meant 
that there was some willingness to concede responsibility to Maoris or 
part-Maoris who had educated themselves thoroughly in the European 
mould. Thus Carroll, Ngata and Pomare gained high office by the be-
ginning of the twentieth century, although in qualifying they became 
detached from many of the attitudes and aspirations of their own people 
and in the 1930s their influence was largely supplanted by that of T. W. 
Ratana who spoke more effectively for those who had suffered conquest, 
loss of land and degradation. 

In that the concept of 'the rule of law' was prostituted and degraded in 
the pursuit of white supremacy and the acquisition of Maori land, in that 
Maoris were denied a coequal share in its administration, in that the 
courts became bureaucratic, formal, staffed by Pakehas enforcing Pakeha 
values, it inevitably lost the incipient support from the Maori community 
which it had shown signs of winning in the days of the R.M.s and Asses-
sors. To this day Maoris speak of the ture as a concept denoting power and 
order and social benefit — but many will treat its enforcement as an alien 
perpossion and go to considerable lengths to evade it or, as has been 
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recently demonstrated, to shelter Maori escapees from prisons. It is at 
least arguable that delinquency among young urban Maoris would not be 
so serious if the establishment against which they rebel was not so ob-
viously a Pakeha establishment, the agencies of social control so obviously 
Pakeha and bureaucratic — despite the Maoris on their staffs. The situa-
tion may not be redressed till the Maoris are accorded positions in the 
regular machinery of state commensurate with their numbers, and until 
the agencies which deal specifically with Maori problems are placed 
effectively in Maori hands to work out techniques which take full account 
of Maori values and aspirations. 

A L A N W A R D 

La Trobe University 

THE HISTORICAL JOURNAL 
Contents from a recent issue 
HENRY L. SNYDER: The Pardon of Lord Bolingbroke. 
JOHN ROBERTS: The Movement of Elites in Western India under Early 

British Rule. 
ALAN REINERMAN: Metternich, Italy and the Congress of Verona, 

1821-1822. 
HUGH BROGAN: Alexis de Tocqueville and the Liberal Movement. 
EDWARD ROYLE: Mechanics' Institutes and the Working Classes, 

1840-1860. 
R. M. MacLEOD: The Royal Society and the Government Grant: Notes 

on the Administration of Scientific Research, 1849-1914. 
RICHARD LANGHORNE: The Naval Question in Anglo-German Rela-

tions, 1912-1914. 
GEORGE L. COOK: Sir Robert Borden, Lloyd George and British 

Military Policy, 1917-1918. 
NORMAN ROSE: The Seventh Dominion. 
£1.50 net ($4.75 in the USA). Annual subscription £5.00 net ($15.50 in 
the USA) for four issues. 
CAMBRIDGE UNIVERSITY PRESS 
Bentley House, 200 Euston Road, London NW1 2DB 
32 East 57th Street, New York, N.Y. 10022 


