
Act of Parliament or Royal Prerogative? 
JAMES STEPHEN AND THE FIRST NEW ZEALAND 

CONSTITUTION BILL 

WHEN a new colony was added to the British Empire an important issue for the imperial 
government to settle was how the colony was to be governed. It was not just a question 
of appointing a governor. Some form of legislature was also required. There were two 
ways by which a colony could be granted a legislative body: by the use of the royal 
prerogative (the power inherent in the Crown) or by an act passed by the British 
parliament.1 There were rules dictating when and how the royal prerogative could be 
used. For example, if the colony had been acquired by conquest or by cession from 
another nation, the Crown had the power to confer only a 'crown colony government', 
which comprised a governor and a nominated council. If the colony was acquired by 
settlement (where British subjects had moved to, and settled in, a particular territory) the 
Crown had the power to confer only a representative government, consisting of a governor 
and an elected legislature. 

When the staff of the Colonial Office first began to speak of New Zealand in terms of 
a colony, it was assumed that New Zealand fitted into the second category, that is, that it 
was to be a ' settled' colony. The Queen would be able to grant only a representative form 
of government. James Stephen, Permanent Under-Secretary at the time, pointed this out.2 

In the initial stage of settlement, however, a representative government would not be 
suitable for New Zealand. There was a way around this problem. In some cases the power 
of parliament had been used to overcome the limitations on the use of the royal 
prerogative. A settled colony could be given a crown colony government by an act of 
parliament.3 

Early in 1839 Stephen set out the plan to be followed: the British parliament would be 

1 Another method was by royal charter granted by the Crown, as in some of the New England 
colonies. This was what Glenelg offered to the New Zealand Association in 1837. The Association 
would have received the right to govern the colony through the royal prerogative. 

2 Stephen, Minute, 21 January 1839, CO 209/4, Public Record Office, London, p.196; Draft of 
instructions by Stephen, 24 January 1839, ibid., pp.212-13; Stephen, Minute, 15 March 1839, ibid., 
p.329; Stephen, Minute, 21 July 1840, CO 209/7, p.40. Glenelg also referred to the subject in his draft 
of Hobson 's instructions, CO 209/4, pp.221-42. (See below, n. 12.) The idea that New Zealand was 
to have been' settled' appears in these documents, but no explanation as to why this was so was given. 
Since the country was regarded as an independent state, inhabited by a sovereign people, one could 
assume the colony would have come under the 'ceded' category, especially since the need for a 
cession of sovereignty was made clear. However, since settlement, albeit unauthorized, preceded 
the cession of sovereignty, and therefore the creation of a colony would also, by necessity, precede 
such a cession, it appears that settlement was the prime factor. There is also die possibility that a 
freely negotiated cession of sovereignty between two friendly states was different from a cession of 
a conquered state to the conquering nation. 

3 This had occurred many times since 1700. A recent example was the Act to provide for the 
government of the Swan River Colony in Western Australia in 1829. 
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asked to pass an act granting New Zealand a crown colony government. The act was never 
passed. A year later, however, the colony received its first government, not by an act but 
by a circuitous and ingenious use of the royal prerogative. How seriously had Stephen 
considered the use of an act? Was the idea of using the power of Parliament accepted by 
his superiors, the Secretaries of State, Glenelg and Normanby? At what point was die plan 
of proceeding by legislation discarded, and why? Such questions may not appear to 
warrant much attention. Historians have largely dismissed the possibility that New 
Zealand could have received its initial constitution through an act of parliament. The 
historians who have noted that Stephen considered the idea of a bill do not provide any 
detail, and are divided as to the reason why the idea of a bill was dropped. No historian, 
to my knowledge, has pointed out that Stephen actually went as far as drafting a bill for 
the purpose of providing for a New Zealand constitution in 1839. This article deals with 
the need for the bill, the bill itself, and the reason that it was eventually replaced with an 
alternative measure. The bill is a document worthy of consideration because, while it can 
be regarded as the second constitution to be written for British subjects in New Zealand,4 

it was the first bill dealing with a constitution or form of government for New Zealand to 
be drafted by an official in the Colonial Office. The document is also interesting because 
Stephen intended using it to overcome a complicated and long-term problem of legality 
in what would have been an unorthodox and probably unconstitutional manner. 

Concomitant with the idea that New Zealand would fall into the category of a settled 
colony was the assumption, which became a conviction, that New Zealand was a 
sovereign, independent, and foreign territory. How far could the British government 
legislate regarding British subjects who had settied in such foreign territories? From early 
in the nineteenth century, reports had been received of British whalers and traders in New 
Zealand committing violent crimes against Maori. Various attempts were made through 
the New South Wales authorities to control these unauthorized setders: Macquarie' s good 
behaviour bond of 1813, the appointment of Thomas Kendall as a JP, and the British 
government's Acts of 1817,1823, and 1828, which enabled the courts in Britain or New 
South Wales to try persons convicted of murder or manslaughter in New Zealand or in 
other islands convicted of murder or manslaughter in New Zealand or in other islands 'not 
within His Majesty's Dominions'. All these measures failed. The British government 
could not establish more effective means of control while New Zealand remained a 
foreign and independent territory, and this status had been reinforced by the wording of 
the three Acts. 

The belief that the Maori were a sovereign people had been expressed on paper as early 
as 1830 by Stephen, then legal counsd for the Colonial Office, when he defended their 
rights 'as owners and sovereigns of the soil'.3 The logical solution to the problem of 
legality and sovereignty was, therefore, for Britain to acquire the sovereignty of the Maori 
chiefs and to make New Zealand part of the British Empire. This idea was not favoured 
in the early 1830s, perhaps because it was considered that the advantages would not justify 
the expense. Instead, James Busby was appointed Official Resident. Busby's mission to 
restore peace and order failed. A bill of 1833, which would have given him sufficient legal 
authority, was not passed by the British parliament on the grounds that Parliament could 
not legislate for a foreign country.6 

4 The first attempt was the bill drawn up by the New Zealand Association for the 'Provisional 
Government of British Settlement in the Islands of New Zealand', presented to Parliament in 1838. 
It was not passed. S. Cheyne,' Search for a Constitution: People and Politics in New Zealand' s Crown 
Colony years', PhD thesis, University of Otago, 1975, pp.9-37. 

5 CO 201/215, p.696, cit J. Eddy, Britain and the Colonies, Oxford, 1969, p.252. 
6 The bill, drafted by Viscount Howick, was entitled 'A Bill to authorize the Governor of New 
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The British government's repudiation of sovereign rights to New Zealand, both by 
legislation and by implication, was affirmed with the formal acknowledgment of Maori 
sovereign rights as exemplified in the flag of 1834, and the Declaration of Independence 
signed by 34 chiefs in 183S. By 1836 the Secretary of State, Glenelg, was still hopeful 
that some type of measure could be passed to protect the inhabitants of New Zealand 
against the misconduct of British subjects, but the growing recognition of New Zealand's 
foreign status and of Maori sovereign rights over the last two decades made him decide 
against presenting his bill to Parliament.7 

In December 1837 Glenelg offered the New Zealand Association the chance to 
colonize and govern parts of New Zealand through a charter. The Association rejected 
his offer, however, and proceeded with their own bill which, if passed, would have given 
them authority to found and govern a colony in New Zealand. Parliament did not pass 
their bill, largely because once again many members feared they would be violating an 
international code by legislating for a foreign country. Glenelg was finally forced to 
announce that the British government had decided they would replace their official 
Resident with a consul and negotiate with the Maori chiefs for the sovereignty of certain 
areas of New Zealand. The idea of colonization by an intermediate body now had to be 
put aside while the more urgent need of providing a form of government for the British 
subjects already in the islands was solved. The Church Missionary Society had offered 
their solution, but the Colonial Office was not totally satisfied with it.' Captain Hobson's 
suggestion that factories or trading stations be established at the Bay of Islands and other 
places, based on treaties by which the chiefs would cede their sovereignty of these areas, 
was more favourably received. Instead of using his plan, however, Glenelg decided to use 
a combination of some parts of each proposal, and also to use Hobson himself. Hobson 
was offered the post of British consul in New Zealand and asked to carry out his own 
scheme in so far as he would be required to acquire by cession from the chiefs the 
sovereignty of those areas of New Zealand that were already occupied by British subjects. 
A British colonial government could then be established in these ceded areas. Stephen 
was to devise a suitable form of government and the means by which it could be 
established. He also had the task of drafting a set of instructions for the new consul, and 
die development of this document can be traced through its various stages by studying the 
three drafts in the Colonial Office files, two of which are Stephen's, the third that of 
Glenelg. The instructions have been discussed in much detail by many historians, and the 
final product was, until recent years, hailed as 'a new and noble beginning in British 
colonial policy'.9 In comparison, Stephen's other task, of solving the problem of how the 
colony was to receive a government, has received scant attention. 

In his first memorandum on the subject, written on 21 January 1839, Stephen proposed 
that the agent of the Crown who was to be appointed should receive, through his com-
mission, the authority to establish courts, judges, magistrates, and other officers necessary 
for the administration of justice. As the royal prerogative of creating legislative bodies 
extended only to the representative type,' application should be made to Parlt as in the case 
of Western Australia, to confer this power on a Governor and Council, without an 

South Wales... to make provision for the Prevention and Punishment of Crimes committed by His 
Majesty's Subjects in Islands situated in the Southern or Pacific Ocean, and not being within His 
Majesty's Dominions', CO 209/1, p. 102. Stephen wrote later that the bill had been rejected because 
'Parliament will not legislate for a Foreign Country', CO 209/5, pp.51-53. 

7 Glenelg to Bourke, 26 August 1836, CO 209/2, p.20. 
8 Coates suggested a consular agent, supported by a permanent warship, a British code of laws, 

and periodic visits by a Sydney Court of Assize. 
9 K. Sinclair, A History of New Zealand, revised ed., Harmondsworth, 1969, pp.68-69. 
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Assembly, for a certain term of years'. The act he proposed would also include provision 
for the punishment of offences committed beyond the precincts of the colony, and should 
also prohibit any future acquisition of land by British subjects in New Zealand, except by 
a title derived from, or through, the Crown.10 Three days later Stephen wrote the first draft 
of the instructions for Hobson. It was not within the scope of the royal prerogative to 
create a legislature in the proposed colony unless it was a representative assembly, 
Stephen stated. 'For reasons too obvious to demand any particular explanation such a 
Body would be wholly unsuited to the infancy of such a settlement', yet because 'the 
power oflocal legislation'was'indispensable to order and good government', Parliament 
would therefore be asked to pass an act which would create a nominated council and the 
other provisions he had outlined in his memorandum." 

Stephen, of course, while being the Permanent Under-Secretary, did not have the power 
to make final decisions. His superior, Glenelg, wrote his own draft of instructions for 
Hobson early in the following month.12 The plan he proposed, he explained in an 
accompanying minute, was 'not one for the encouragement of an extended form of 
colonization, but for the establishment of a regular form of Government, urgently 
demanded by existing circumstances'.13 In his draft instructions Glenelg wrote at great 
length on these circumstances, and on the need to obtain a cession of sovereignty of some 
parts of New Zealand, in order that within those parts a government could be set up. He 
repeated Stephen's view that the colony would be 'unripe' for a representative system and 
that it was probable that parliament would authorize the temporary substitution of a 
nominated council. Up to this point Glenelg's views were identical to those expressed by 
Stephen. He then brought up a point which Stephen had not mentioned. It might not be 
practicable, he wrote, to ask Parliament to pass such a measure in anticipation of the 
proposed cession of sovereignty. The reason for this was not explained. It would seem 
that past experience, particularly the defeat of Howick's bill in 1833 and the recent defeat 
of the New Zealand Association's bill in 1838, made it clear that Parliament would not 
pass legislation while sovereignty was still vested in the Maori chiefs. To Glenelg, there 
was no choice but to wait until the cession of sovereignty had been made. In the meantime 
' an interval must elapse within which some embarrassment must be experienced from the 
want of laws'; however, he thought it was 'not so considerable but that it might be safely 
encountered and endured'. This statement contrasted with the opening pages of the draft, 
in which he had written of the 'scene of disaster and misrule' which required a direct 
intervention in the interests of humanity and justice. To 'acquiesce passively' in the 
situation would, he had written, be 'unjust to the Aborigines' and it would 'ere long 
become not merely the scourge of the Natives but the nucleus of piratical Adventurers 

10 Memorandum, 21 January 1839, CO 209/4, pp.193-201. 
11 Draft of Instructions, 24 January 1839, ibid., pp.203-20. 
12 Undated draft of instructions, ibid., pp.221-42. P. Adams, Fatal Necessity. Britishlntervention 

in New Zealand1830-47, Auckland, 1977, p. 149, attributed this draft to Stephen, and stated his belief 
that it was written after 18 May 1839. Two earlier historians had come to the same conclusion (T. 
Williams, 'James Stephen and British Intervention in New Zealand', Journal of Modern History, 13, 
1 (1941), p.28; L Wards, Shadow of the Land, Wellington, 1968, p.24). In my opinion, the draft was 
written by Glenelg in February 1839. This can be deduced from Glenelg's minute of 12 February, 
CO 209/4, pp. 191-2, in which he refers to his own draft, and from Stephen's memo of 18 May in 
which he stated that Glenelg left a set of instructions 'thrown together in a great hurry at the eve of 
his retirement from office'. See Cheyne, pp.47-48. C. Orange, The Treaty ofWaitangi, Wellington, 
1987, p.29, n.58, suggested that Adams's dating might be incorrect P. McHugh, 'Constitutional 
Theory and Maori Claims', in I. Kawharu, ed., Waitangi: Maori and Pakeha Perspectives of the 
Treaty ofWaitangi, 1989, p.31, provided the draft with a date (unsourced) of 8 March 1839. 

13 Minute, Glenelg, 12 February 1839, CO 209/4, pp.191-2. 
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dangerous to the peaceful commerce of all Nations in the Southern Hemisphere'. It was 
to be Hobson's mission to 'subjugate these people to law and order', yet now he was 
explaining that this lawless situation would have to continue until after a cession of 
sovereignty had been obtained (and notice received by the Colonial Office), and an act 
passed by Parliament which would authorize the setting up of a government that would 
provide law and order. The 'interval' to which he was referring could be at least 18 
months. One matter, however, could not be delayed. Glenelg suggested that the question 
of forbidding further land sales could be covered by a proclamation issued immediately 
on Hobson's arrival, rather than by the proposed act as Stephen had suggested.14 

Soon after drafting these instructions Glenelg left the Colonial Office. His place was 
taken by Lord Normanby. Many other concerns needed addressing and it was not until 
mid-March that Stephen was directed to make a summary of New Zealand affairs. While 
commenting that it 'would not be difficult to write a volume' on the question, Stephen 
limited himself to eight points. First, the colonization of New Zealand was, 'if not an 
expedient, at least an inevitable measure'. The country was in fact already colonized, but 
by undesirable characters, 'living under no restraint of law and order'. This brought 
Stephen to express his view that there were two cardinal points to be kept in view 
regarding the future colonization of New Zealand: the protection of the Maori, and 'the 
introduction among the Colonists of the principle of self Government'. On the question 
of the most suitable form of government Stephen outlined three choices. He still favoured 
Glenelg's original offer of a charter to a corporation representing a joint stock organiza-
tion, but regarded the list of directors of the New Zealand Company at that time as 
unsuitable. The next choice was the course he had oudined in January of despatching a 
consul to obtain a cession of sovereignty and have Parliament pass a bill to establish a 
crown colony government as a provisional constitution. The only other alternative was 
to establish representative government Although this was 'the best possible scheme for 
any Colonial Society of the Anglo Saxon Race who are exempt from the disaster of Caste', 
he advised against it in this case because 'calamity would prevail between the European 
and the Aboriginal colonist'. To Stephen, therefore, the only feasible proposal was the 
second one, involving an act of parliament15 

In fact, at the time of writing this memorandum on 15 March 1839 it is possible that 
Stephen had already drafted a bill to carry the plan into action. The draft of his bill in the 
CO 209 files is undated.16 On 20 March 1839 a member of the New Zealand Company, 
Edward Hopper, noted in his diary that the Company had withdrawn their notice of 
introducing a bill for New Zealand on the understanding that the government was to bring 
forward a bill for the same purpose.17 William Hutt reminded the Parliamentary Under-
Secretary, Labouchere, of this point on 1 May 1839.18 

The bill that never developed beyond a first draft is a straightforward measure, 
embodying the points that Stephen had made in his notes of January and March. If passed 
it would have enabled the Queen to appoint a legislative council for New Zealand of three 
or more persons, authorized the sale of public land at a uniform price, declared that all 
the expenses of the colony were to be carried not by the mother country but by the colony' s 
own revenue, and forbidden the transportation of any convicted person to the colony. The 
bill would be unremarkable if it were not for the wording of its preamble, 'Whereas the 

14 Undated draft of instructions, ibid., pp.221-42. 
15 Memorandum, lames Stephen, 15 March 1839, ibid., pp.326-31. 
16 'A Bill to provide until the 31st day of December, 1844, for the Government of British 

Settlements in the Islands of New Zealand', ibid., pp.345-50. 
17 E.B. Hopper, Diary, 20 March (incorrectly dated 1838), Alexander Tumbull Library, Wellington. 
18 Hutt to Labouchere, 1 May 1839, CO 209/4, pp.550-1. 
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Sovereignty of the Islands of New Zealand is rightfully vested in the Queen's Majesty'. 
This is in contradiction to all statements made regarding New Zealand since the country 
was first mentioned in an official statute in 1817, and to the recognition of Maori 
sovereign rights made in 1835. All memoranda and drafts of instructions for Hobson had 
stressed the need to acquire this sovereignty. Why then did Stephen word the bill in this 
way? It is possible that he had accepted Glenelg's direction to hold back the bill until 
sovereignty had been obtained, and that the bill was worded in anticipation of a future 
cession of sovereignty. That this was not the case, however, is suggested by Stephen's 
memorandum of 18 May in which he still advocated the introduction of the bill during the 
present session.19 A remnant of a note in the margin beside the preamble is further proof 
that Stephen intended the bill to be introduced before any cession of sovereignty had taken 
place. The note reads, 'this recital is inevitable... and would be answered by enabling 
the Crown by order in Council to declare . . . parts, or the whole, of New Zealand... to 
be British Settiements.'20 

It would appear that Stephen had in mind the use of the royal prerogative to declare parts 
or all of New Zealand British so that they could then be legislated for in Britain, without 
or before a cession of sovereignty from the Maori. If Stephen, as a lawyer, had been able 
to convince his superiors that the Crown had the power of doing this there would have 
been no delay in establishing a government in the colony. The problem of Parliament's 
reluctance to pass legislation for a foreign country would have been overcome neatiy by 
declaring that all or parts of New Zealand were, in fact, British. Britain would have 
attempted to take over the country and the Maori without a treaty. 

Stephen made one further bid to have this course accepted. In a memorandum written 
in May he listed what needed to be done before Hobson could be despatched. He stated 
that instruments must be drawn up which 'must especially apply to the two subjects of 
Treaties to be made with the Natives and of the course to be taken for obtaining some 
administration of Justice in the Colony, before the setdement of a Legislature'. It would 
seem that the plan advocated by Glenelg, of proceeding with a cession of sovereignty and 
delaying the establishment of a government, had been accepted by Normanby. But 
Stephen wrote: 'It is my opinion that the best course would be to apply to Parlt on this 
subject in the present Session. I am aware of the difficulties which are made respecting 
Parity Legislation for a Colony not actually in existence. But I cannot think there is much 
weight in this. In fact, the colony does exist altho' by mere usurpation on the rights of the 
New Zealanders. The Law would be made to meet a real and practical evil, and not to 
provide for a theoretical and speculative advantage.' 

To support his case Stephen cited the example of Western Australia, where an act of 
parliament was passed to establish a legislature' before a single setder had arrived there'. 
In his opinion, 'everyone would agree in the necessity for such an Enactment, and if past 
[sic] it would relieve the question of all its difficulties'. It is interesting to note that 
Stephen did not point out the one essential difference between New Zealand and Australia 
— the Australian Aborigines had never been acknowledged as a sovereign people. 

To Stephen, an act of parliament was the most efficient and certain method of giving 
New Zealand its first government, without delay. Depending on the royal prerogative 
would mean a lengthy wait and a continuation of the lawless and dangerous situation that 
had induced the Secretary of State to decide to intervene in the first place. He closed the 
memorandum with the observation: 'But if there is to be no Act of Parlt creating a local 
legislature and if Capt. Hobson is to be provided with nothing more than a Royal 
Commission, it will be necessary to consult the Crown Lawyers as to the course which 

19 ibid., p.245. 
20 ibid., p.345. 
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he is . . . to pursue.'21 

The course Hobson was finally instructed to pursue did not include an act. The royal 
prerogative was to be used, and in such an ingenious way that New Zealand could be given 
a government prior to any cession of sovereignty. The Crown had the power, without 
invoking Parliament, of extending the boundaries of existing colonies. The Crown 
lawyers were to agree that it was lawful for the Queen 'to annex to the Colony of New 
South Wales any territory in New Zealand, the sovereignty of which may be acquired by 
the British Crown, & that the legislative authority of New South Wales... may then be 
exercised over British subjects inhabiting that territory.'22 

While a future acquisition of sovereignty was spoken of, it was clear that the necessary 
arrangements would be made prior to the cession of sovereign rights by the Maori chiefs. 
In the letters patent, which authorized Gipps to be Governor-in-Chief over New South 
Wales and 'any territory which is or may be acquired in sovereignty by Her Majesty . . 
. within... New Zealand', the same prospective view of future developments was made. 
There seems to have been no doubt in the minds of the people who drafted these 
documents that the sovereignty of parts of New Zealand had either already been acquired, 
or would definitely soon be acquired. Stephen expressed even greater conviction in a 
memorandum dated 12 June 1839, in which he wrote, 'Her Majesty's Govt have been 
compelled by the forces of circumstances beyond their control to make provision for the 
Government of the Queen' s Subjects resident in or resorting to New Zealand—that with 
that view certain parts of New Zealand will be added to the Colony of New South Wales 
as a dependency of it.'23 The Treasury were informed that' certain parts of the islands of 
New Zealand should be added to the colony of New South Wales' .M Before their reply 
was received the letters patent were completed29 Only eight days had elapsed between 
the reply of the Attorney-General being received and the letters patent being approved by 
the Queen. In terms of the delays which usually occurred in exchanges between 
departments, this plan was executed in record time. In contrast, Stephen's idea of using 
a bill had received consideration over a period of four and a half months. Why then had 
it been finally abandoned and replaced at the last moment by the idea of dependency on 
New South Wales? 

Historians who have mentioned that a bill was at one time a possibility have given 
various reasons why it was dropped. Patricia Burns concluded that the Colonial Office 
decided that parliamentary legislation was too lengthy a procedure once the New Zealand 
Company had sent out a survey ship, and the matter had to be settled promptly.26 Earlier 
historians had different views. There was a need to avoid publicity in Parliament, 'from 
fear not of parliamentary but of native opposition and of the possible expense of a native 
war', according to Trevor Williams.27 However, Williams was referring to Treasury's 
demand for peaceful annexation, which was made after the idea of a bill had been dropped. 
McLintock wrote that Stephen wanted to avoid making the affair a parliamentary issue 

21 Memorandum, 18 May 1839, ibid., p.245. 
22 Campbell and Rolfe to Normanby, 6 June 1839, CO 209/5, p.74. The plan was possibly 

formulated during an interview between Hobson, Labouchere, and Normanby on 25 May 1839. The 
interview, but not the decision, is mentioned in Hobson to Labouchere, 30 May 1839, CO 209/4, 
pp.104-7. The letters patent were drafted the following day. See Adams, p. 151, n.63. Normanby 
informed the Attorney-General on 30 May 1839, CO 209/5, pp.76-77. 
23 CO 209/4, pp.113-15. 
24 Stephen to Spearman, 13 June 1839, ibid., pp.119-23. 
25 Letters patent, 15 June 1839, Pennington to Stephen, 22 June 1839, ibid., pp.96-98. 
26 P. Burns, Fatal Success: a History of the New Zealand Company, Auckland, 1989, p.97. 
27 Williams, p.30. 



ACT OF PARLIAMENT OR ROYAL PREROGATIVE? 189 

in view of the attitude of the New Zealand Company.28 It is difficult to believe that its 
opposition (if it had opposed a bill) could have prevented a government bill from passing. 
According to Ian Wards, Stephen dropped the bill because 'a Bill would mean a debate, 
which would attract the attention of France in particular, and the United States more 
remotely'. There is no evidence, however, that the fear of French or American interven-
tion prevented the bill being introduced.29 

Peter Adams disputed these interpretations, which 'depend on the assumption that the 
Colonial Office disliked publicity on the New Zealand question and wished to avoid a 
parliamentary debate'. He claimed that the Colonial Office 'did not fear publicity but 
courted it', although the examples he gave to illustrate this were taken from June 1839, 
when the idea of the bill had already been discarded. In his opinion, the real reason the 
idea of a bill was dropped was 'simply that the change achieved the Colonial Office's 
purpose more effectively'. He suggested, however, that Parliament would probably have 
waited until Hobson's mission had proved successful, which would have caused a delay 
in the establishment of a government in New Zealand. 'The whole point of Hobson's 
mission was to establish law and order on the New Zealand frontier as fast as possible; 
letters patent would allow this, whereas an Act of Parliament would not. There was 
nothing more devious or complicated about the change in procedure than that'30 

Possibly the motive for the change was not devious or complicated, but these adjectives 
can be applied to the details of the bill, in that it would have transferred sovereignty by 
royal command rather than chiefly cession, and to the particular form of royal prerogative 
chosen to replace the bill. The assumption that the acquisition of sovereignty, if not 
already partially achieved,' may',' should', or' will' be soon accomplished, indicates that 
the negotiations for acquiring sovereignty were regarded with little concern or apprehen-
sion. 

Stephen's bill was not used because of the strong probability that Parliament would not 
pass a measure which concerned a country outside the British dominion. Stephen 
attempted to overcome this objection in his proposed bill by stating that the sovereignty 
of New Zealand was vested in the Queen, but it is very unlikely that the bill would have 
been passed Only Glenelg was prepared to wait until Hobson had obtained a cession of 
sovereignty before establishing a government in New Zealand It was because a government 
for the British subjects in New Zealand was the first consideration, and one that could be 
delayed no longer, that Stephen had been prepared to risk a measure that would 
undoubtedly have been attacked, and one which was in violation of all pas t pronouncements 
of the sovereign status of New Zealand, including the 1835 Declaration of Independence. 
The discovery of an alternative method of proceeding, one which was unlikely to fail, 
could be actioned immediately, and did not require Parliament's assent, was a fortunate 
development which possibly prevented New Zealand from an ugly and unconstitutional 
start to its career as a colony. 

SONIACHEYNE 
Dunedin 

28 A.H. McLintock, Crown Colony Government in New Zealand, Wellington, 1958, p.49. 
29 Wards, p.25. The subject of French or American interest and the possibility that these nations 

could resist the British annexation of New Zealand was mentioned in January 1839 (note in margin 
of Stephen's draft of instructions, CO 209/4, p.209) and in Stephen's memorandum of 15 March 
1839, ibid., p.329. The first reference is to the possibility that if Britain annexed only parts of New 
Zealand, France or America might attempt settlement on the unceded parts. The second reference 
is to the 'discussion' which might arise with the United States and France if all the country was 
annexed. While these were important arguments for and against partial annexation, they were never 
put up as reasons for avoiding parliamentary legislation. 
30 Adams, p.152. 


